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TO THE 

RIGHT HONOURABLE EARL ELDON, 

LORD HIGH CHANCELLOR OF GREAT BRITAIN. 



MY LORD, 

In your kind permission to dedicate 
these pages to your Lordship, I have attained an object 
which many Solicitors have sought for in vain — a proper 
opportunity of shewing gratitude for your Lordship's 
condescension to our branch of the Profession. 

With true dignity, your Lordship has never thought 
it any derogation from your exalted station to extend 
to the humblest Solicitor that courteous attention which 
marks the impartial integrity of the Judge and the true 
benevolence of the Gentleman. It is this urbanity which 
has so much endeared your Lordship to all ranks of the 
Profession. On such a subject every man is capable of 



VI 

forming a judgment^ and may be excused for expressing 
an opinion^ although few should presume to speak of 
the legal attainments by which your Lordship is so emi- 
nently distinguished^ because but few are competent to 
appreciate them. 

I have the honor to be. 
Your Lordship's much obliged and obedient Servant, 

GEORGE FARREN. 



3t, Bridge Street, Blackfriarv, 
Oct. 24, 1823. 
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In a Commercial Country like England, where 
a large majority of the population derive sub- 
sistence from professional talent, or from turning 
limited capitals in a course of trade, Life In- 
surance may justly be considered a subject of 
vast and serious importance ; for, as few men lire 
on the interest of accumulated wealth, and as the 
most successful exertions in the early periods 
of life seldom afford a permanent provision for 
families, after those exertions shall have been 
terminated by untimely death, or impaired by the 
paralizing effects of accident or disease,-^so every 
prudent and well-disposed man will naturally turn 
his thoughts to the best means of making a certain 
provision for those, who, during life, are the dear- 
est objects of his affection, and who, at the ap-. 
proach of death, would engage his most anxious 
solicitude. 
. The course which first presents itself, as most 
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likely to lead to so desirable an end» is that of 
sparing from annual income such a sum as cir- 
cumstances lyill fairly allow, to accumulate and 
form a fund for those for whom provision is to be 
made; and if a certain duration of life could be 
relied on, and the savings from income were so 
considerable as to be capable of being improved 
at compound interest, no better mode could be 
devised. But as premature death might prevent a 
sufficient accumulation,and as inconsiderable sums 
cannot be invested witb full advantage, recourse 
must be had to more certain means, to effect the 
object desired. Out of such considerations vari- 
ous Establishments for Life Insurance have arisen; 
find it is intended to point out, by the present 
treatise, the legal difficuUies attending the forma- 
tion of such Institutions^ and, after explaining the 
systems adopted in them, to lead attention to the 
means of remedying their defects. 

The systems adopted in this country may be 
classed and considered under two general heads, 
— Proprietary Tradii^ Companies and Mutual 
Guarantee Associations. 

The Proprietary System is most in general use ; 
and may be said to be the sale of Insurance or 
indemnity to those who are disposed to purchase^ 
at suck prices as will leave a{M'ofit to the Proprie- 
tors. In these Institutions a large number of 
Capitalists form a trading fund, and engage to pay 
a^certam sum at the death of any person, who, dtor- 
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ing life, idhall pay to them an annual premium fixed 
by themselves. 

To suppose that any set of men would furnish 
a trading capital, unless there were a great proba- 
bility of making more than the simple int^iest 
which the Stocks would yield, or that they would 
embark in a business, which is the subject of 
minute calculation, without securing to them- 
selves a certain profit, would be to consider them 
as the most credulous and ignorant class of specu- 
lators : whereas the great number of established Of- 
fices on the trading system and the great prosperity 
of all clearly shew they do not merit such a title. 

If, then, it is assumed that profits are made 
by those who sell Insurance, it follows, as a 
consequence, that such profits must come out 
of the pockets of those who buy it, and 
that what the Proprietor gains from excess of 
premiums, the party insured must necessarily 
lose* Thus, in considering the expediency of 
insuring with such an Institution, it fairly becomes 
a question, whether the party assured obtains an 
equivalent advantage for the excess of premium 
which he pays ; — or, in other terms, whether the 
capital subscribed by the Proprietors is put in 
any risk, to justify the charge of such an excess. 

If it were possible to ascertain human mortality 
80 accurately, as to determine that a single life 
would foil in a given year, the calculation of the 
premium, which might be safely taken <m that 
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life, would be confined to diyiding the sum eo- 
gaged to be paid at its extinction into as mauy 
parts as intervening years ; and, by constituting 
each part an annual premium, the party re- 
ceiving would be the gainer by the interest 
on the annual, payments. But as the duraticm 
of a single life cannot be fixed by human power, 
it follows that the life might fail before the pre- 
miums received equalled the amount insured ; and 
thus, on a single life, the business of insurance 
might be considered as a speculation. But the 
same observation would not apply to a great 
number of lives ; as in such case the loss sustained 
by the j)remature death of some would be fully 
counterbalanced by the accumulation of premiums 
received during the extraordinary longevity of 
others. . Hence, on a sufficient number of lives, 
calculations may be made so as to yield a given 
amount of profit, with as much certainty, as if it 
were possible to ascertain the duration of a single 
Kfe. If, therefore, at the commencement of an 
Institution, a sufficient number of Policies could 
at once be granted, at Premiums calculated 
according to the probable duration of life, the 
fund thereby accumulated would always be suffi- 
cient to satisfy the claims as they might arise ; — 
the risk to subscribed capital arising out of the 
small number i f hves insured. 

The extent of this risk may be judged of 
from a simple statement. The chances are 100 



to 1 against an ordinary life of thirty years 
of age failing in one year, and 100 times 100, 
or 10,000 to 1, against two named lives both 
failing within the year, and 100 times 10,000, or a 
million f to one, against three dying in the year. 
Such are the chances against preniature death 
among ordinary lives; but as every Institution 
begins with select lives, the odds are still greater 
against rapid mortah'ty during the first few years of 
an Establishment. By this statement it appears 
that, if the insurance wiere to last for one year 
only, £1 to pay £100, would be a sufficient 
remuneration for the risk of insurance: — but 
as the probabilities of living diminfish with the in- 
crease of age, so, if the insurance is to be continued 
for every year during life at a fixed annual pay- 
ment, an average of the chances on every subse- 
quent year, to the utmost probable extent of 
human life, must be made, and the £1 increased 
in proportion. The amount so fixed from the 
beginning would fully justify all reasonable expec- 
tation that £100 would be received from those 
premiums before the life failed. 
' To insure with a Proprietary Company is to 
indulge a prejudice that a Subscribed Capital is 
necessary to the security of the Insured ; whereas, 
if premiums were taken at no higher rate than the 
actual risk of life would require, they would in all 
cases be found to be fully equ^l to any demands 
that could be made on the funds ; consequently 
the excess^ beyond what ought to be required 



according to the probable duration of life, is urn 
much taken out of the pocket of the Assured, to 
be put into the pocket of the Proprietor. 

That a Subscribed Capital is totally unnecessary 
experience in matters of insurance clearly proves ; 
and that such a capital, so far from affording an 
additional security to the Assured, diminishes to 
a most dangerous extent that which they have 
themselves provided, can easily be made out 
For, strange as it may at first sight appear, it is 
nevertheless strictly true, that the larger the 
amount of Capital originally subscribed by Pro- 
prietors, the less will be the tdtimate Security to 
the Assured, and consequently the greater the 
danger of ultimate insolvency ; as the premiums, 
which would otherwise be accumulated at com- 
pound interest, as a security for the Policy-holders 
only, will, at a period not very remote, be reduced 
by a sum many times exceeding the Subscribed 
Capital. 

If, for instance, the Capital be £100,000, and 
the Proprietors, for their supposed risk, take a 
remuneration equivalent to two per cent, per 
annum, the Fund of Premiums, from which alone 
such bonuses can be drawn, would, in fifty years, 
have suffered to the extent of £400,000 ; and, in 
one hundred years, if the Proprietors take only 
one per cent, by the enormous sum of £2,600,000; 
the gain of which by the Capitalists (beyond the 
interest made by their capital) ia so much of loss 
%nd of diminution in security to the Assured. 



From this statement ooe of two cOQcIusious mns^ 
ba cjrawn ; either that the premiuiqs received are sp 
epormously excessive as to afibr4 ^uch a diininu* 
tiou as is thus made io them by the Proprietors 
OQ account of the capital they have subscribed, or 
that the reduction of the Fund of Premiuips, to the 
extent of twenty-six times the amount of the Sub- 
scribed Capital, must at no very distant period 
produce inevitable insolvency in the concerui and 
involve the safety of Policy-holders to a frightful 
extent. A Trader, making excessive prodts, may 
indulge in extraordinary expenses ; and his doing 
80 will only open the eyes of his customergf to 
the excess of price they must pay to feed such 
extravagance ; but if his profits are only ipoderate, 
and he draw from the funds many times the 
amount of capital employed in his business, there 
must be a speedy and certain end to his career. 
To suppose that £100,000 Subscribed Capital 
affords security to the Assured, whilst it is tha 
cause of their own Fund of Premiums being deterio^ 
rated by twenty-six times the amount subscribed, 
is as absurd as to permit £26 to be taken out of 
one's own pocket, to purchase the security afibrded 
by £l lodged in the pocket of another man. 

It has been truly said, by a celebrated writer 
on these subjects, " that it is not to be expected 
that any Society can meet with difficulties in its 
infancy ; because, not till the end of many years 
lifter it has acquired its maximum of members, 
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will the maximum of yearly claimants and annui- 
tants come upon it." — (See Price's Obsef*vations 
an Rev. Pay, vol. i. p. 17fl.) For this reason it 
is of serious importance to those, who give present 
premiums for a sum payable at a future day, 
that the Institution to which they pay their 
money should be founded on such a system as 
will best secure the accumulation of a large avail- 
able fund at the time when, from the great number 
of Members, the claims on the Society must neces- 
sarily be most heavy ; whereas the leading prin- 
ciple of a trading company is to divide profits 
amongst the Shareholders ; and as those profits are 
expected to be proportional to the capital sub- 
scribed, it has been shewn that the larger the Capi- 
tal the less must be the accumulation of the Fund 
of Premiums, which is checked and drained periodi- 
cally by a division of profits among the Proprietors. 
Some ProprietaryCompanies,acknowledging the 
alarming danger of an actual division of the profits 
among the Shareholders, seek to cure the defect by 
adding the profits to the Subscribed Capital, and 
by paying interest on such additions to the Share- 
holders, instead of dividing the profits in the first 
instance. But this, without diminishing in the 
slightest degree their advantages, does not prevent 
the danger before exposed; since, in the case 
stated, the Fund of Premiums would ha^e suffered 
to the extept of £2,600,000 ; whilst, by adding 
instead of dividing the one per cent, a new capital 
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of £100,000 will have been created, and the se- 
curity to the Assured will still have been affected 
to the extent of £2,500,000. 

The legality of these Institutions has >>een fre- 
quently considered and discussed by the leading 
members of the profession ; and the question of 
legality arises out of the 18th Section of the 6th 
Geo. I. c. 18, familiarly called The Bubble Act, 
from its having been passed about the time when, 
to use the words of Blackstone, " the South-Sea 
"project had beggared half the nation." The Sta- 
tute referred to recites, that " Whereas it is noto- 
" rious that several undertakings or projects, of 
" different kinds, have, at times since June 1718, 
" been publicly contrived and practiced within 
" London, &c. which manifestly tend to the com- 
" mon grievance, prejudice and inconvenience of 
*' great numbers of subjects in their trade or com- 
^' merce, or other their affairs ; and the persons who 
" contrive or attempt such dangerous and mischie- 
" vous undertakings or projects, under false pretences 
^' of public good, do presume, according to their 
" own devices and schemes, to open books for public 
" subscriptions, and draw in many unwary persons, 
" to subscribe therein, towards raising great sums 
*^ of money ; and whereas in many cases the said 
^'undertakers or subscribers have presumed to act 
" as if they were corporate bodies, and have pre- 
^' tended to make their shares in stocks transferable 
^^ pr assignable without any legal authority, &c« &c,; 
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** Aftd v^HmnvM it 19 absolutely necesauury that all 
^^ public uodertakings and attempts tending to the 
^ common grievance, prejudice and inconvenience 
^^ of the subjects in general, or great numbers of 
^' them, in their trade, commerce, ot other lawful 
^' affiurs, be effectually suppressed." And for remedy 
enacts, ^^ That all and every the undertakings and 
'^ attempts, tending to the common grievance, pre- 
^^ judice and inconvenience of His Majesty's sub- 
'^ jects, or great numbers of them, in their trade, 
** commerce, or other lawful affiurs, and all public 
*^ subscriptions* receipts, payments, assignments, 
^^ transfers, pretended assignments and transfers, 
*^ and all other matters and things whatsoever fc^ 
^^ furthering, countenancing, or proceeding in any 
*^ such undertaking or attempt, and more particu- 
'^ larly the acting or presuming to act as a corporate 
'^ body, the raising or pretending to raise transfera* 
^^ ble ^tock, the transfering or pretending to transfer, 
'< or assign any share in such ^tock, without legal 
'^ autbmty, &c. shall be deemed illegal and void, 
^^ &c." Sec. 19 enacts that all such unlawful under- 
takings and attempts, tending to the common griev- 
ance, shall be deemed public nuisances, and subject 
the offenders to the penalties and punishments of 
persons convicted of nuisances, with a proviso (125) 
*^ That the Act shall not be construed to prohibit or 
*^ restrain the carrying on of partnerships in trade, 
** in such manner as had been befi^re usually and 
*^ msLy legally be done." 
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Tins Statute was passed in the year ITIS, and 
lay dormant until 1808, when its provisions were 
said to apply to two schemes set on foot for esta- 
blishing a Paper-Manufacturing Ccunpany, and a 
Company for rectifying genuine British Spirits. 
Several judicial determinations, though arising 
out of different circumstances, have since been re^ 
ported, and will he found in the Appendix, in the 
order in which they were pronounced. 

Th£ King v. Dodd, in 1808, is the leading case; 
and Buck v. Buck, and The King v. Stratton and 
others, were two Nm Prim decisions in the same 
year. The King v. Webb and others was deter^ 
mined in 1811, and Pkatt v, Hutchinson in 1812, 

The fair result to be drawn from these cases seems 
to be, that where the design is not in itself mis* 
chievous, or tending to a common grievance, and 
the Shares are only transferable to those, who enter 
into covenants to be bound by the general Rules and 
Regulations of the Association, the Society does not 
come within the Act, either in spirit or in letter. 

Mutual Guarantee is a system whereby a greai 
number of persons assure each other ; for instance^ 
in an Association of 100 persons, each man would 
guarantee to the Representative of 99 others the 
various sums for which they were respectively 
assured. Thus A, who was himself assured for 
£100 only, would guarantee to B £1000, and to 
C £6000. Or^ if they were all of the same clasi 
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of Assurers, each would guarantee to the others 
respectively £100. 

If a scheme so fraught with danger to those who 
have the ability to fulfil their engagements were in 
the present day to be seriously proposed for the first 
time, the parties addressed would think their under* 
standings insulted ; as it is manifest that, in such an 
Association consisting of 101 persons respectively 
assured for £100, every man guarantees 100 others 
£ 100 each, although his own Representative could 
get but i 100 at his death. 

To illustrate some of the practical difficulties of this 
system, let it be supposed that A having died, his Re- 
presentative applies to B for the payment of £ 1 00. B 
would reasonably say, Why apply to me for the full 
amount 7— why not take from me my fair and just pro- 
portion, which is but £ 1 , and look to the remaining 99 
for £ 1 each ] for every one belonging to the Society has, 
like me, guaranteed you the £ 100. A's representative 
would answer, No — you have guaranteed to me the 
full sum ; and, therefore, you shall pay me, and may 
look for contribution to the others. — Let it be further 
supposed that B, in performance of his engagement, 
pays the £ 100, and applies to C for his proportion 
of £1. C would probably answer, Since you to-day 
have been obliged to pay £100 to the Representative 
of A, why may not I to-morrow be applied to by 
the Representatives of D and E (who have just died), 
to pay to each £100 ; in which case, so far from my 
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being your debtor in respect of the £100, you have 
paid to A's Representative, I shall look to. you for 
double contribution in respect of the two hundreds 
which I shall be obliged to pay on account of the 
deaths of D and E. 

^ Such is the system of Mutual Guarantee. The 
extent of the legal difficulties and practical incon- 
veniences, which are inseparable from such an Asso- 
ciation, will be more fully developed in a subsequent 
part of the work; but maybe partially collected from 
the Chancellor's observations, in Carlen v. Drury, 
and Ellison v. Bignolp, set forth in the Appendix ; in 
the former of which he said, " I do not enter into the 
" question whether this Partnership falls within the 
" terms of the Act." " Whether this concern, which 
" commenced in 1808, be or not a nuisance, within 
" the terms of the Act, it is certainly of great im- 
" portance to the parties interested to be aware of 
^' their rights and responsibiHties. I hold it clear' 
^^ that each individual is at law answerable for the 
" whole debts of the concern ; but when the Institu- 
" tion necessarily requires a great number of persons 
^^ to be concerned, it is impossible for the strong arm 
" of the law, however powerful, to grasp them all." 
And in Ellison v. Bignold, his Lordship said, 
" As I have understood the law (I will not say I am 
^* correct, but I believe I am) when a number of 
"persons undertake to insure each other, if the 
" shares and interest in the money that is laid up be 
" not assignable and transferable to any persons, 
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who are not members ofthe Socirty , it is not ili^al ; 
but, if there may be assignments and transfers of 
the shares, I have understood that that made it 
illegal. But it is one thing to say that this As8o« 
ciation is legal, and another to say that the Court 
is to lend its assistance in carrying it on* It ia 
difficult to refuse its assistance when persons have 
equitable rights ; but it is to be seen in what way 
those rights are to be enforced. Here the Direc- 
tors are not to be personally liable, and the con- 
sequence is, as it strikes me, that if the parties 
are not driven by a sense of honour to pay the 
losses, I do not see how they are to be recovered. 
An individual cannot come here to have an 
account taken cf the effects of all the Members 
that are liable. The Court, therefore, will not be 
astute to find the means of deciding, that those 
who must deal without its assistance in 99 cases, 
shall not do so in the hundredth." 
Many Institutions are made up of the two systems 
before exphiined. This is effected by a Proprietary 
Comjmny engaging to give a part of their profits to 
those whom they insure, by adding such profits to 
the amount of their respective policies. 

So far the merits of the leading systems have been 
stated as if they were to be act^ oa in their true 
^rit. But unfortunately the precession and die 
practice are at variance in several most essen- 
tia) points. 
Many Proprietary Companies, for instance, pco^ 
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^s to have one milli6n of subiK^ribed capi- 
tal ; whereas, in no instance, eave one, have they 
more than a tenth of the amount. These capitals 
alie made up of shares of £20, £50, or ^100 each, of 
which t^ per cent, only is paid down. Thus the 
nominal million is reduced to the actual one 
hundred thousand. This is certainly not con-* 
templated by the public. For it may happen that 
a man worth but £100 beyond the payment of hiii 
debts, may pay that £100 in the purchase c( 60 
shares of £20 each, and his name would be entered 
for £1000; thus the guarantee of a man, who does 
not possess one shilling, beyond the amount of his 
deposit, i)s given to the public for £900. 

But this is not the only objection to these fictitious 
Capitals. For even though every man were worth the 
amount for which he engaged, still it would be difficult 
to enforce payment on his Guarantee. The Subscribeni 
of the Capital enter into no immediate contract widi 
die AssUited, who looks to the Policy given him as 
the instrument on which he is to recover the sum 
secured ; and the Subscribers are not parties to that 
instrument. How, th<^, is the Holder to make 
diem answerable? The way to tt*y this question is 
to suppose all die deposits on shares to fasive been 
consumed in payment of losses occasioned- by pre- 
mature deadis, and that it is necessary 16 have 
recourse to the Guarantees. The Rrc^iettes^ not 
being on the policy, do not come in contact witk 
the Assured, ftnd bdfereone Proprietor codd compel 
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another, by BQI in Equity, to contribute to a fund 
for payment of losses, he must himself contribute his 
proportion. So that those who are liable must 
be called on by some of their own body, who, 
as it has been shewn, can have no strong induce- 
ment to make others pay, as they would be thereby 
compelled to pay themselves. 

It may be said that the Proprietors enter into 
contracts with the Directors, and that the Directors 
agree with the Assured that the funds of the Institu- 
tion shall be liable for the payment of losses, &c. and 
that, in law, the amount standing on guarantee would 
be considered as part of the funds ; and therefore 
that the Assured, by shewing on a trial against the 
Directors that the guarantees had not been fulfilled, 
would be entitled to charge the Directors with the 
amountof them, as available funds of the Society. But,, 
is it fit that, in addition to the difiiculties, which will 
be presently shewn to exist, in compelling payment, 
of the monies when actually invested in such Institu- 
tions, if adversely withheld, the Assured are to be 
driven to commence proceedings in Chancery 
against the parties, jointly or severally, as circum- 
stances will permit, to compel the payment of the 
£18 guaranteed on each share of £20? For be it 
remembered that these nominal capitals of one 
million are, in many instances, made up of 50,000 
shares of £20 each, being £2 in money and £18 
in guarantee. 
: The words used by the Chuncellor^ in Pearcb v. 
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Piper (vide Appendix) aj^y with extraordinary 
force to such a state of things as that which has just 
been described. " One obvious difficulty," said his 
Lordship, " is upon the prayer of the Bill, that the 
" Trustees or Directors shall cause additional sub- 
"' scriptions to be paid. The Trustees may call, 
*' but will the Subscribers come upon that call? 
There are only two ways of enforcing it — either by 
suit, or by forfeiture of their former subscription. 
To which they would choose to be exposed I 
cannot determine ; and, unless they know more 
than I do of the nature of the plan and the 
probability of future calls, it is impossible to 
say what would be the effect of any suit for a 
'^ further subscription." In the case of a Pro- 
prietary Body, who, having lost their first deposits 
in an unprosperous concern, would feel no incli- 
nation to make further sacrifices to benefit Policy- 
Holders, it is not difficult to determine which alter- 
native they would be most ready to accept. 

It has been said that the Public pay excessive 
premiums to these Companies, under the faith of their 
having large Subscribed Capitals, and are induced 
to insure with them by the belief that the full 
Capital is provided for their security. Indeed the 
Proprietors take extraordinary pains to make the 
Public think that such a Capital e> necessary for 
their security. It ought, therefore, in common 
fairness, to be paid up; for, if a profit of £40,000 

c 
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a-year is mstde in sQcfa an Institution, the Pro^ 
prietors take it all, whether they have subscribed 
a million or a hundred thousand, and have no rea- 
sonable or justifiable ground for paying the smaller 
sum, when belief that the larger is subscribed has 
been the cause of producing the profits they divide. If 
they think they redeem their pledge by furnishing 
all that is r^uisite, they would find as good a justi« 
fication in subscribing only £10,000 ; as the latt^ 
sum would be found amply sufficient for the purposes 
of the Institution. 

In the Mixed Companies some justification for the 
non-payment of the full Capital may be derived from 
the fact, that the profits are subject to reduction, by 
interest of money, which must necessarily diminish 
the sums to be added to the policies. But, even 
in that case, the practice sliould accord with the 
profession, and the Public ought to be informed of the 
exact nature and extent of the security, in respect cif 
which the Proprietors draw their profits. 

Some of the Mutual Guarantee Associations^i in 
seeking to provide permanent security for the As- 
sured, adopt a practice which is highly injurious 
to them. In such Societies the premiums are the 
only available funds by which losses can be paid, 
there being no Subscribed Capital at all ; and what- 
ever is taken in excess of premiums, properly belongB 
to those who have paid such excess. Now, the (Nrao- 
iks6 alluded to is that of fimding a certain proportioft 
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oT the savings and profits, at 8ti{mlated periods, to 
form an unlimited Surpliis-*CapitaJ, instead of adding 
the whole of the excess to the policies of those 
entitled to it, to be paid with the sums assured at. 
the deaths of the parties ; by which latter mode the 
excess would ultimately be received by the Repre- 
sentatives of those who had contributed it, without 
checking the accumulation of the Premiums, or 
affecting the stability of the concern. A CareM 
perusal of the case Davis v. Fisk, set forth in die 
Appendix, will afford some notion of the dangers to 
which an accumulated fund is liable under the 
system of Mutual Guarantee. 

Suppose a Society founded on mutual guarantee 
had, by high rates of premiums, accumulated a fund 
of several millions beyond the amount necessary to 
re*insure all their policies in other Offices. The excess 
beyond such provision for losses would, of course, 
have been derived from the various premiums re- 
ceived, and should properly have been added, from 
time to time, to existing policies, either quinque- 
nially, septenniaHy^ or otherwise, according to the 
rules of the Society to which it belonged ; but having 
be^d permitted to accumulate to an enormous extent, 
must have been contributed to by many who had 
died without participating in it. Suppose further, 
that the Holders of pdiicie» of a certain number of 
years standing, at a particular day, were to say — ^We 
will not permit any persms hereafter to participate 

c 2 
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10 that immense Surplus-Capital, until a splendid 
division shall have been made among ourselves. 
And if they found they could do this successfully, sup- 
pose they should say, — No more policies shall be 
granted at all, but the accumulated millions shall be 
added to our own policies ! what could prevent such 
a measure? There is no law to perpetuate such a 
Society against the wills of the only persons whom 
the Law can recognize as having an interest in the 
Fund. Who could file a bill to restrain such a pro- 
ceeding, if all the living Members agree to a divi- 
sion 1 Nay, it will be seen from the cases, Waters 
V. Taylor, Forman v. Homfray, and Carlen v.. 
Drury, in the Appendix, that a Court of Equity 
would not interfere, even if the partners were hostile 
to a division; though it might be induced, under 
particular circumstances, to wind up the partnership 
concerns. The Representatives of those who had 
died would have received such a bonus from the 
funds as they were content to take, and must have 
cancelled and surrendered the policies on which their 
claims were founded. They, therefore, could never 
agitate the question, as they themselves would 
probably have derived benefit from the injustice 
done to those who had gone before them. What, 
then, it is again aisked, should prevent the Holders 
of policies in such an Association, and in such 
circumstances, dividing the Fund among them- 
selves and discontinuing the Society? This 
is not urged to lead to an inference that it 
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woxAd be unjust in them to do so: on the con- 
trary, there would be neither ^ sense nor justice 
in their abstaining. The Representatives of those 
who had died were well content with what they 
received, and there would be no legal nor moral 
obligation on the present Holders of policies to 
deprive themselves of a great advantage, merely 
to benefit those who might at a fiiture day insure, 
but who never contributed one shilling towards 
'the accumulated fund, and never were Members 
of the Society. 

This illustration shews that the system itself is de- 
fective ; as the enormous mass which would, in such a 
case^ be the subject of division at the present time, 
must have been improperly contributed by those who 
had died, and would be as improperly supported by 
contributions from the living Members, for the sole 
purpose of benefiting the remote posterity of others, 
who, in their time, might be wise enough to divide 
it among themselves. This is the very worst 
species of Tontine — a sinking fund, which the 
Managers may cut up for the Members of a 
particular day, or which may never be divided at 
all. Men may be disposed to tolerate the payment 
of excessive sums, in the first instance, for the 
chance of benefiting their own posterity; but it is 
drawing too lai^ely on their good nature, or, rather, 
on their credulity, to persuade them to pay excessive 
premiums to raise a fund in perpetuity, or remotely 
to benefit the posterity of others. 
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The Institutions which are of a mixed nature 
partake of the defects of both the leading systems; 
and all the legal difficulties and formalities, which 
attend the original formation or practical progress 
of either, ^PP^y collectively and with double force 
to the Mixed Associations. In them also the As- 
sured are the persons who are made to suffer. 

These Societies profess to have a Subscribed 
and Permanent Capital, and to allow the Holdere 
of policies for the whole duration of life to par- 
ticipate in their profits. Some engage to give to the 
Assured two-thirds, and others four-fifths of the 
profits. But, no matter what the promised propcNr- 
tion may be, the same unjust principle of division 
is invariably adopted. For example, suppose ao 
Office thus constituted to take a premium of £90, 
when the actual risk of life would require only 
f 60 (and there is no Proprietary Office which, ea 
an average, takes less), the Assured would thus 
have paid £30 too much. Let it be further suf^posed 
that the party's age is 27, and that the Office pio 
fesses to return him two-thirds. On a fair diviaieii, 
he would be entitled to £20, and the Profmetors 
to £10. But, instead of acting up to this pro^ 
fession of giving him £20, they would add that 
sum to his policy ; and £20 payable at the death 
of a man aged 27, being only of the value of £6 
in present money, the Assured would get bot 
one-fifth of the excess which he had himself cm- 
tributed ; whilst the Proprietor, who professes to 
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take only one-third, adds £10 in Bimiey to his 
capital, and at the next division takes another slice 
of the accumulating ball; — thus receiving nearly as 
much again as he gives to the Assured, who, at 
the time he elBTects his insurance, is led to believe 
that he is to have twice as much as the Proprietor. 
The folly of looking to subscribed capital, as a 
reason for paying excessive premiums, can never 
be morexlearly illustrated than by such a division 
of profit ; as the prejudiced Insurer contributes 
£30 more than is necessary to form a fund for the 
payment of his policy, and thinks himself liberally 
rewarded by a return of one-fifth of the excess of 
his own contribution. 

What has hitherto been stated shews those dis- 
advantages only which the Assured labours under, 
if he does all that is necessary on his part to en- 
title him to the benefit of his policy. But if, 
through misfortunes or the i^gligence or dis- 
honesty of an Agent, he should omit in any one 
year to pay his premiums, the consequence wotild 
be the total loss of every shilling he had previously 
contributed. Suppose a man at an early period 
of life, deriving from his exertions such an income 
tLS would enable him to spare £100 a year, to 
insure a considerable sum for his family at his 
death ; and, after havmg paid £100 a year for 30 
years, his faculties should decay, or his means 
decrease by losses in trade or othervnse, and he 
th^ndby become unable to pay his 31st premium. 
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at the very period of life when insurance is of 
the most serious importance ; — what could such 
a man do, to protect his family, or even to obtain 
a small portion of the many sums he had paid? 
The Office is under no legal liability or obligation 
to purchase his policy ; he cannot legally transfer 
it to a stranger, as will presently be shewn ; and 
the argument he would use to the Directors, to 
induce them to purchase his interest, would fur- 
nish the very reason on which they would, as 
mere men of business, refuse to purchase it. His 
stating how great would be his loss, if the 
policy should lapse by non-payment of the 
31st premium, would at once point out that 
his loss must be their gain, and, consequently, 
that the default occasioned by his distress and 
inability would have the effect of entirely ex- 
onerating them from the liability to pay the 
amount insured, and entitle them to retain all 
the premiums previously received. Thus, the 
unfortunate Assured, who, during his better 
days, had furnished them with £3000, must 
either lose all his contributions and their con- 
sequent accumulation of interest, or accept from 
the charity of the Directors a small part of 
the value of his policy. At such a period, the folly 
of having paid excessive premiums, in faith of par- 
ticipating in ultimate profits and having liberal 
additions made to his policy, must aggravate and 
increase his distress : for now his liberal excess 
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has not only increased the stake he is about to 
lose, but actually forms a most important part of 
the premium he is unable to raise ; the want of 
which part of that one premium may be the very 
cause of his leaving his family in misery and want. 

It has been said, such a man cannot legally dis- 
pose of his policy to a stranger. This may at first 
sight startle the reader, when he remembers that 
policies are constantly sold at public auctions, 
and are the subject of transfer for securing the re- 
payment of loans — nay, that the OflSces by which 
they are granted are in ihe habit of furnishing the 
form of an endorsement, by which such transfer 
may be made with their consent. But still the 
Law would not aid the Assignee in his claim on 
such an assignment, and the payment of the money 
on a policy so transferedis entirely at the discretion 
of the Directors. 

The Statute, 14 Geo. III. cap. 48, enacts 
that the name of the party interested shall be 
inserted in the policy, and that nothing more shall 
l>e recovered than the amount of the interest of 
the Assured. If, therefore, a policy were sold 
and assigned, the purchase-money would extin- 
guish the interest of the Assured in point of fact, 
and the assignment would divest him of it in point of 
law ; and the purchaser, not being the party whose 
name is inserted in the policy, could not on that 
instrument recover one shilling of the sum insured. 
But let it be supposed, merely for the sake of 
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argument, that, by special agreement i^ith the 
Company, the pm'chaser could gain a right to sue, 
still, the pohcy being a mere instrument of indem- 
nity, the purchaser could only recover to the 
extent of the damage he had himself sustained, 
which would be assessed according to the money 
he had paid, without reference to the sum insured. 
That this is not a mere speculative opinion, and 
that the policy is an instrument for indemnity 
only, will be seen from the case of Godsall 
V. BoLDERO set forth in the Appendix ; in which 
the question underwent legal discussion, and was 
finally set at rest by a j udicial determination which 
has never been impeached. No man, therefore, 
who was well advised, would give much in pur- 
chase of a policy on the mere chance of the Office 
paying what they are not legally bound to pay; 
and consequently the unfortunate Assured would 
deal but little better in the market than in the 
Office, if he wished to sell his Policy. 

He might, it is true, deposit it for the repay- 
ment of an advance; but the mode of securing 
the payment of future Premiums might, in such 
case, involve a legal difficulty, and of course the 
security to the Lender would cease if the Policy 
should lapse by the non-pay raent of the Premium. 

The prevailing systems of insurance having been 
considered, the result may fairly be said to be, that 
excessive premiums are charged in all cases with 
nearly equal injustice. Fpr, to take exorbitant 
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IHretniams out of the pockets of those \?ho, by fru- 
gality and mdustry, honestly seek to provide foi* 
their families, to enrich a Proprietary Body fw 
lending their names to guarantee a capital which 
can never be wanted, is neither liberal nor just; 
and the accumulation of excessive annual pay- 
ments out of the hard earnings of well-meaning 
men, merely to form an immense surplus fund, 
which, if ever divided, can only be for the benefit 
of a very remote posterity, bespeaJks prejudice and 
credulitv on the one side, and at least a want of 
scientific arrangement on the other. 

Having explained the prihciples on which the 
different Institutions are founded, it may be use- 
ful to consider how far Poiicy-Holders are in a, 
situation to compel payment of their demands, in 
case the funds are adversely withheld by those 
who control them. 

The affairs of these Institutions are managed by 
a Board of Directors, — men, personally, of great 
respectability; any three of whom sign the policies, 
but who, by doing so, contract no personal respon- 
sibility, except sbfar as they are bound to perform 
the contract expressed by the poUcy itself, but 
who, even though they were personally liable, 
could not by any possibility be worth in their own 
private estates a hundredth part of the amount to 
which they affix llieir names. 

This latter point is thought of no importance, 
because all they contract for by the policy in most 
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cases is — ^that,if the Assured shall regularly pay his 
premiums during his life, the funds of the Society 
shall be liable for the sum assured at his death. 

That this is the true construction of such a con- 
tracty may be seen from the Judgment of the Court 
of Common Pleas, in Andrews v. Ellison and 
others, which is given in the Appendix. 

But the Directors have not the actual nor even 
the legal control of the funds, which are invested 
in the names of five or six other persons, called 
Trustees. Suppose, therefore, on the death of the 
Assured, payment of policies to a considerable 
amount should be refused. The Holders, having 
shewn, on a trial against the Directors, the funds of 
the Institution to be sufficient for the payment of 
losses, would get judgment againstthose Directors. 
But the Directors not being personally worth the 
money, and the funds being in the hands of other 
persons, the Policy-Holders would have a very 
insufficient remedy against those Directors, who 
themselves might have just cause to complain that 
the funds of the Institution had been withheld from 
them ; and thus, either the Holders of the policies 
in their own names, or the Directors for them, must 
necessarily commence proceedings in Chancery 
against the Trustees, to obtain possession of the 
funds. It is true that, in many instances, same of 
the Trustees sign the policies; but it must be 
evident, to every man of business, that this by no 



29 

means remedies the defect in the system, as money 
invested in the names of five persons can only be 
ajBTected by the joint act of the five. 

These difficulties attach even to Proprietary 
Trading Companies, where the Proprietors sell* 
insurance and the Policy-Holders buy it ; but they 
affect with double force the Mixed Societies and 
Mutual Guarantee Associations, where every man 
is a partner, and has an interest in the Fund. 
For, continuing the supposition that the funds 
are withheld, a judgment at law obtained, and 
Chancery proceedings commenced, it will be 
seen, from the Chancellor's judgment in Davis 
V. FiSK, before referred to, that every Member of 
such a Society must necessarily be made a party 
to the suit, and be brought before the Court ; as 
every Member has an interest in the Fund, and is 
entitled to be heard in every proceeding which may 
affect it. But, whether the parties must be made 
plaintiffs or defendants seems to be a question 
of great legal difficulty. The end of such a 
proceeding is scarcely to be contemplated in a 
century. 

It may be urged /that the Trustees have no in- 
ducement for withholding the funds improperly, 
and are not likely to be guilty of such injustice ; 
but, in answer to such a charitable supposition, it 
may be said that a man who pays regularly, during 
a long life, the outside value of a sum to be re- 
ceived at his death, ought to have a legal security, 
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which may readily be enforced, that the money 
will be paid when the event shall happen, and 
ought not to be left to contemplate a Chancery- 
suit, or his family's being dependent on the good 
faith of parties to whom he is an entire stranger. 
In the ordinary affairs of life, a man has courage 
to meet disappointment; but, in a question ia 
which the prosperity, nay, perhaps, the exist- 
ence of his wife and children are at stake, and 
that too at a time when he will no longer be 
alive to see justice done them, he would naturally 
and properly look for such a contract as would 
insure them the protection bought by his and their 
privations during his life, and would shudder 
at the contemplation of such difficulties as are 
presented by the case of Davis v. f isk. 

It is true that the greater number of the Establish- 
ments have obtained Acts of Parliament, which go 
to the extent (and to that extent only) of pointing out 
the Secretary or other convenient oflScer, who shall, 
if necessary, bring actions in his own name on be- 
half of the Society, and who shall be the nominal 
defendant in any action brought against them. But 
all those Acts expressly declare — " That notlung 
^^ therein contained shall extend to incorporate the 
" Societies" to which they apply : and therefore, 
so far from removing any of the difficulties before 
stated, they merely substitute an inconsiderable 
Officer, as the person to be sued, instead of the 
more subsrt;antial Directors, who sign the policies. 
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Indeed, the acticms and suits contemplated by 
these Acts were declared, by the Chancellor's judg- 
ment in Davis v. Fisk, to be those by or against 
the Society, and not those among the Members. 

In the Acts of Parliament granted to several of 
the more recent Institutions, the Legislature has 
caused the following provisions to be inserted, viz. 

^^ That execution upon any judgment in any such 
^^ action obtained against the person acting as Chair- 
" man of the Society or Partnership for the time 
" being, or against the person acting as Secretary 
'^ of the Society or Partnership for the time being, 
'^ whether as plaintiff or defendant, may be issued 
" against a»"y Member or Members for the time 
" being of the Society or Partnership : Provided al- 
^^ ways that every such Chairman or Secretary, in 
'^ whose name any such action or suit shall be com- 
^^ m^Qiced, prosecuted or defended, and every such 
^^ Member or Members against whom executipn 
^^ upon any judgment obtained in any such action, 
^^ shall be issued as aforesaid, shall always be retm- 
^^ bursed and paid, out cS the funds of the Society 
^^ or Partnership, all such costs and charges as by 
*' the event of any such proceedings he or they shatt 
*^ be put unto or become chargeable with.'' 

^^ That a memorial of the names of the several 
" persons being Members of the Society or Partner- 
^^ ship, in the form expressed in the Schedule an- 
^^ nexed, shall be inroUed upon oath in the High 
'' Court of Chancery, within three mouths after the 
" passing of the Act ; and when any transfer of any 
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^^ share or shares of any Member of the Society or 
^^ Partnership shall be made, a memorial thereof 
^^ shall in like manner be inroUed as aforesaid, in 
^^ the form and to the effect expressed in the said 
" Schedule/' 

^^ That until such memorial as before mentioned 
'' shall have been inrolled in the manner herein 
" directed, no action shall be brought by the So- 
" ciety or Partnership under the authority of the Act ; 
^^ and all the Members whose names shall be ex- 
^^ pressed in the last inrolment, shall continue liable 
^^ to all actions, suits, judgments, and executions^ 
'^ until a memorial or memorials of transfer shall 
^^ have been inrolled as aforesaid." 

^^ That nothing in the A(!(t contained shall extend 
" or be deemed, construed, or taken to extend, to 
" incorporate the Society or Partnership, or to re- 
" lieve or discharge the Society or Partnership, or 
" any of the Members thereof, or Subscribers 
" thereto, from any contract, duty, obligation or 
" responsibility whatsoever, which by law they now 
^^ are, or at any time hereafter may be subject or 
*' liable to, either las between such Society or Part- 
^^ nership and others, or among themselves, or in 
" any manner whatsoever." (Vide Stat. 64 Geo. III. 
cap. 79, sec. 2, 3, 4, and 7.) 

These clauses involve considerations of vast and 
serious importance to all who hold shares in, or 
who by participating in the profits become Mem- 
bers oi the Institutions to which they apply. The 
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Shareholder, at the time he pays his deposits on the 
formation of the Society, and enters his name for 
the number of shares for which he subscribes, is in 
most instances absolutely assured, by the Deed of 
Settlement or Foundation, that his responsibility is 
to be limited to the amount of those shares. But, by 
the operation of the Act of Parliament (which is not 
obtained until some time afterwards), he suddenly 
finds himself made responsible for the full amount of 
the engagements of the Institution. It would be 
useless for him to urge to the holders of writs of 
execution that the Deed to which he subscribed ex* 
pressly declared a limit to his responsibility. The 
answer would be (if the holder should deign to give 
an answer at all) — " The Act of Parliament, Sir, 
declares you liable : the bargain between you and 
your Co-Shareholders cannot affect the rights of 
other persons. This rs declared to be a Public Act, 
and every man (strictly speaking) is bound to take 
notice of its provisions ; but your name is actually 
enrolled, on oath, as one of the person^ against 
whom execution is to issue on judgments reco- 
vered. You, therefore, are not, or ought not to be 
ignorant of the consequences." 

The inconvenience and disquietude, which a man 
would labour under, if he were aware of such re- 
sponsibility attaching to him, cannot be adequately 
described ; and it would be difficult to iSx a limit to 
resulting consequences. Engaged in his ordinary 
pursuits; and having invested a small sum to apparent 
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ftdvantiG^, he would not look to that invest* 
ment as a source from which danger might spring. — 
Not being permitted to have a voice in the manage- 
ment of the Institution, he might not be aware that 
any litigation was pending, and would probably 
learn for the first time, from a newspaper report (£ 
n trial at law, that the Office of which he 
is a Shareholder had met with a serious loss. 
Little could he fancy at the moment, that, if satis- 
faction of the judgment should be delayed, either 
by the want of funds, or by the contumacy of those 
>vho control them, the very bed on which he slept 
might be seized on far the amount ; — ^nay, that the 
Tery knocker at his haJl-door might shortly announce 
the arrival of the holder of a writ of execution, by 
which his person must be imprisoned if the money 
shoidd not be paid. It is difficult to suppose that 
any inan would knowingly enter into so frightful a 
responsibility : and, as even the statutes which are 
of public interest are seldom examined by people 
in private life, it is most probable that 99 out of every 
100 persons so involved are up to the present time 
wholly unomscious that they could, in any state of 
circumstances, be made liable to such an extent. — 
Once aware of the existence of this danger, a man's 
&i3t' wish might be to avoid it, by disposing of his 
shares. But, if he had been informed of his situa- 
tion by means which were open to all, he might 
find it very difficult to meet with a person who 
would take )bis bargain even as a gifl : and the 
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Act of Parliament is iiBperative, that dll the 
Members^ whose names shall be expressed in the 
last enrolment, shetll continue liable mitil a memorial 
of transfer shall have been eh]k)lied. 

The observations on these ckuses have hitherto 
been applied to the Shareholders only. But the 
Sections of the Acts expressly declare, *^ That exe- 
"cutioft may be issued against any Member oA 
'^ Members for the time beino of the Society or 
" Partnership." 

Now, in the Mixed Societies every Policy-Holder, 
who is entitled to participate in profits, is a Member 
tad a Partner, A man little thinks, at the time he 
effects an Insurance, on his own life, or the life of 
another, with such Societies, that if his nan&e should 
be enrolled as a Member, he will be at the mercy of 
every attorney, who may obtain a judgment against 
the Office ; and who, if the money be not tendered 
by the Office, the moment the judgment is complete^ 
may, in malice or in sport, select him as the person 
against whom execution shall issue. 

Mr. Francis Baily, in, his excellent Treatise on 
the " Doctrine of Life Annuities and Assurances" 
(chap. xiv. page 519), describes the earlier of 
these Statutes as 'Hhese illusive Acts f and censures 
the conduct of the Managers of those Establish- 
ments, who, under shelter of them, boldly claim the 
ambiguous quality (^ being ^^ Empowered by Act 
V OF Parljajwekt," and " Specially empowered 
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" BY Act op Parliament ?or the Insurakce oi^ 
" Lives, and the grant and purchase of An- 
" NUiTiES ;" adding, " Surely this artifice is un- 
^^ worthy the respectable names at the head of those 
"Societies." And it is unworthy of them : for 
the " unwary PuWic" (to use the language of the 
late Lord Ellenborough, in the King v. Dodd) may 
be thereby induced to believe that the Institutions 
are actually incorporated by Statute. 

As Acts of Parliament are not necessary (as will 
be shdwn in the latter part of this wo A) to the pro- 
gress or prosperity of Life Institutions, when formed 
on a just and legal basis, the Public will do well to 
enquire whether such Acts have passed or are in 
contemplation before they become Members of any 
Institution, either as Shareholders or Insured. 

High premiums have hitherto been spoken of^ 
as if the means of ascertaining the excess, and 
the cause and origin of the overcharge were fa- 
inifiar to the general reader. Bnt it may not be 
improper here to observe that the data, from 
which accurate calculations of the values of life 
contingencies can be made, are in the present 
day very insufficient for the purpose. 

Before the establishment (in 1762) of the 
most flourishing Life Institution that ever existed 
in this or any other country, a few Insurances 
only were effected by two chartered companieis 
(The Royal Exchange and The Amicable); and 
so vague and conjectural was the mode of esti* 
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mating the rates of insurance^ and so slight the 
knowledge on the subject^ that in every case, 
whatever might be the age of the parties or the 
term of the insurance, the same premium was 
charged. 

The first approach to scientific arrangement 
was made by the Equitable Society, which 
founded a calculation of premiums on the Lon- 
don Bills of Mortality. The great imperfection 
of this first approximation is shewn by Mr. 
Morgan, in his Introduction to the last edition 
of Dr. Price's Observations on Reversionary Pay- 
ments (p. viii), in which he says, " When Dr. Price 
*^ first wrote on the subject of Life Assurances, it 
^^ was in general so little understood, that the ap- 
^* plication of the Equitable Society about that 
•** time for a charter was rejected by our Law 
'^ OflBcers, on the ground that their premiums were 
** insufficient, although they were nearly twice as 
^^ high as they are at present.^ 

The rates at present adopted by the Equitable^ 
and till lately by all the Assurance Offices, were 
calculated by Mr. Morgan, about forty years ago, 
and founded on a Table of Observations then 
lately deduced by Dr. Price from the Bills of 
Mortality of the Town of Northampton. 

If the reader should desire a legal record of an 
instance (so recent as 1808) shewing how greatly 
human mortality is in general over-rated, he will 
find it in the case of Pbarce v. Piper^ set forth in 
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the Appendix. In the Institution there referred to, 
the probable duration of human life had been ao 
much under-valued^ that the unfortunate persons 
who had attained the age of 60, and were thence- 
forth entitled to annuities during the remainder of 
their lives^ were obliged, in consequence of in- 
sufficiency of funds, to relinquish altogether the 
annuities, for which they had, during a series 
of years, contributed, at the very moment when, 
according to the rules of the Institution, they had 
become entitled to such annuities, and to accept 
a part of the fund proportioned to their respec- 
tive contributions. Hence it is manifest that^ 
if similar estimates of the probable duration 
of their lives had been made, with a view to 
charging premiums for sums payable at their 
deaths, the rates would in that case have been as 
excessive as they proved to be insufficient in the 
case recorded. 

The imperfections of the Northampton Table 
are in iio respect a reproach to Dr. Price, 
who did as much as the nature of his materials 
would allow. For in those days no censqs 
or enumeration of the popullation! had been made ; 
and without a comparison of a census (in 
which the ages are carefully dii^tinguished) with 
the Bills of Mortality, an accurate Table of 
Observations casmot possibly be obtmped. Th^t 
great errors have existed m the calculations 
founded on such imperfect materials m^y 90t 
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excite surprise ; but that they should he persisted 
in^ after the experience of half a century had 
proved the extent of their inaccuracy, and 
when more perfect data can be obtained, is 
certainly a reproach to that Institution, which^. 
having taken the lead in success, ought to have 
been the foremost in prosecuting the improve- 
ment of science. 

That the Northampton Premiums have been, 
justly called excessive, cannot be denied, and is 
indeed admitted by Mr. Morgan himself, who„ ia> 
his last edition of Dr. Price's, work, (vol. 1, page r 
183,) has shewn that, on a comparison of the mor« , 
tality exhibited by the Northampton Table with 
the actmd mortality among the members of the 
Equitable Life OflSce, during a period of fi>rty-twa 
. years, on a general average of deaths, only two 
out of every three presented by that Table have 
taken place, and at the early periods of life, 
csoXy one out of two; thereby proving that, on 
the whole, the premiums are 60 per cent, and in * 
many cases 100 per cent, higher than necessary 
to provide for the sums assured* 

The only plausible excuse which is ojffered for 
the continuance of charges acknowledged to be so 
excessive^ applies exclusively to the Mutual Gua-o 
rantee Associations, in which, all the profits being 
divided among the Assured, it is said to signify 
but little what the rate^ of assurance are; since 
whatever is received in excess of premium^ i» 
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returned under the name of bonus. This would 
lead to an inference that the distribution of bo- 
nuses is a matter of such obvious facility, that no 
doubt or diflBculty can exist as to the proper 
mode of distributing them. But the reader, if not 
already acquainted with the fact, will be surprised 
to learn that, on cases stated by the Committee 
of the Law Life- Assurance Society, as recently 
as May, 1828, for the opinions of several scientific 
men, no two of the gentlemen consulted agreed 
on^the mode of making such distributions, so as 
to do justice to the several parties concerned, 
though they were unanimous in declaring (and 
Mr. Morgan himself was of the number) that the 
mode adopted in the Equitable Institution is 
certainly not the correct mode. 

The following is an extract from the Report 
referred to. 

" Your Committee, in pursuance of the direc- 
^^ tions of the last general meeting, have taken 
^^into consideration that part of the 35th Rule, 
^^ which relates to the mode of distributing, among 
'Hhe respective policies, that portion ofthepro- 
'^fit which is. to be assigned to the Assured; and 

they have submitted to Mr. Morgan of the ^ 

Equitable Office, to Mr. Milne of the Sun Assu- 
" ranee Office (both of whom have written trea- 
*' tises on the subject of Life Assurance, and the 
^^ latter of whom is the Actuary in Bn Office where 
*' no division of profit is made among the assured, 
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and who is therefore not pledged to any particu* 
lar mode), as well as to three gentlemen who 
^^ have announced their intention of becoming can- 
didates for the office of Actuary to this Society, 
a case, for the purpose of ascertaining what is 
the correct mode of distributing the profit among 
the respective Assured ; and if the correct mode 
be impossible or too difficult to be used in prac« 
tice, what would be the most just mode that 
could be practically adopted. 
" Your Committee have to state, that all the 
^^ gentlemen consulted concurred in opinion upon 
two points: 1st, that the mode proposed in 
the 36th Regulation, as it formerly stood, is 
"incorrect, and unfit to be adopted; and, 2d, 
^' That the mode adopted in the Equitable Office 
" is not the correct mode. But upon the three 
" following points, namely. What is the correct 
mode of distributing profit ? Whether the cor- 
rect mode be the practicable mode ? And what 
would be the expedient mode for the Society 
" to adopt ? — they all differ in opinion.-' 

To enable the reader to judge fairly of the dif- 
ficulties of the question as to the distribution of 
bonuses, it may be proper to state, that the bonus 
given in the Equitable Society is apportioned ac- 
cording to the extent of the sum insured, without 
reference to the amount. of the annual premium ; 
so that a man insuring at the age of twenty, 
who after ten years will have contributed only 
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£318 to the funds of the Institution, would bo 
entitled to the same bonus as a maa insortng at 
fifty, who after ten years will have contributed 
£ib3 — beine^ more than double the former sum. 

The obvious inequality of this mode has 
induced some Life Institutions to make the bonus 
proportional to the amount contributed in pre- 
miums J — so that if a man, at the age of twenty- 
two, be insured in j£1000, and a man, at the age of 
fifty, in £500, each will after ten years have contri- 
Imted the same amount in premiums^ and conse- 
quently, according to this latter mode of distribution, 
each will be entitled to the same bonus. But as the 
bonus is in each case only payable with the sum 
insured, the reversion of the old man's bonus would 
be worth nearly twice as much in present value 
as the bonus given to the young man ; — conse- 
quently, the injustice of this latter mode is far 
greater than that of the former. Indeed the ob- 
jection to the second mode may be said to correct 
partially the apparent injustice of the first. 

In concluding this part of the subject, it is 
of serious importance to direct attention to the 
fact, that calculations founded on so imperfect a 
Table bb that dedbiced from the Northampton Bills 
of Mortality, when applied to the valuation of the 
various. Life Contingencies which form so large a 
portion of the property of this country, must mate> 
rially affect the interests of every man who either 
buys or sells a property on faith of estimate* 
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derfved from mioh deduotiona* The errors of anish 
ealctdations have been fully and ably exposed by^ 
Mr. Francis Baily , in his treatise before referred to, 
in which (vol. ii., page 609), proceeding on a 
supposition that the whole premium for an asaoi-^ 
ranee is at once paid down, he says— 

*' A person aged 20 is desirous of assuring his 
" own life for £6000. The sum demanded for 
<* this purpose, by all the Assurance Companies,: 
^^ i^ £2140: 2 : 0, But the true talue of such sum, as- 
** deduced from the Sweden Observations, is no 
*^ more than £1422 : 10 : 0, if we take the rate 
^ of interest at 4 per cent, and no more than 
** ^1 128 : 10 : 0, if we take the rate of interest at & 
** per cent. Or, when deduced from the Obser-* 
*^ vations of M. De Parcieux, it is no more'than 
•* £1368 :? 2 : 0, taking interest at 4 per cent. ; and 

no more than £1078 : 16 : 0, taking interest at |i: 

per cent. A person, therefore, of this age, who 
** insures the above sum at any of those Officea> 
^* which make no return of any part of the pre- 
'' mium, may be considered as throwing awoff 
** between £700 and £1000." 

In computing the value of £5000, payable a4 
the death of a man aged 80, by a Table deduced 
from the most correct modem observations,, and 
agreeing most accurately in result with the actu^aJL 
mortality among the Members of the Equit^bl^ 
Society during a period of forty-two y^ars, itju^ 
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Ibimd to be onI]r £1276 : 7 : 0, taking interest at 4 

m 

per cent and only £905 : 19 : 0, taking interest at 
$ per cent being in the former case little more 
tban half, and in the latter case considerably less 
than half the price charged by the Assurance 
Companies. 

Such is the difference, in a single instance, 
between the values of Life Interests calculated 
according to the Northampton Table of Moi-tality, 
and those deduced from correct modem observa- 
tions. And hence the reader may judge how- 
prejudicial a reliance on calculations founded on 
the Northampton Table must be, in cases in 
which the value of property depending on Life 
Contingencies is involved. 

It is not the purpose of the present treatise, to 
trace the origin and progress of this branch of 
science in England. Mr. Baily, in the Preface to 
his excellent work, has dealt sufficiently with tlie 
SUliject. It is, however, a singular fact, that none of 
the English writers have contrasted the modem esti- 
mates of the probabilities of life with those of an 
ancient date. For, contenting themselves with 
kying before their riders the various Tables of 
Mortality, deduced since the year 1692, most of 
which have be^i derived from very imperfect mate«< 
rials, they have altogether omitted to notice the very 
complete data for such calculations possessed by the 
Romans^ and noticed by some foreign writers of 
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authority. By the Fa^Icidian Law, pass^ under 
Augustus^ testators were prc^ibited from leaving 
legacies to such an amount as would reduce the 
residue of the person called, in the Roman Law, 
" Heir," lower than mie-fourth of the whole estate* 
It being common to bequeath annuities for life, as a 
provision or " aliment" for Certain legatees, it was 
impossible in such cases to determine whether the 
law was observed, without calculating the value of 
these annuities. Accordingly, Ulpian, the Roman 
lawyer, as far back as the third century, made esti- 
mates of the probabilities of life, having for his object 
to provide for the execution of the law called " Lex 
Falcidia." His estimate of the probable duration of 
life, at all ages, will be found in Pandect, lib. xxxv. 
tit. 2, §. 68, given in the Appendix ; and those 
estimates appear to have been sufficiently^ exact for 
the purpose before stated. But when the very perfect 
materials presented by the Roman laws and customs, 
for making minute and accurate calculations of the 
probabilities of life, are considered, it may excite 
surprise that no complete Table of Mortality was 
ever formed. Rome, in its census, had the most 
circumstantial and exact enumeration of all its citi- 
zens, in which not only the property of each was 
minutely set forth, his rank and profession, the num- 
ber of his children and slaves, but the age of each of 
them was registered. (Florus i, 6 ; Pand. lib. 1., tit 15, 
§ 3 ; Pand. lib. xxii., tit. 3, § 10 ; Cicero de Leg. iii. 8.) 
— Rome had alsp its Bilk of Mortality (rationes 
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Libitinae,) which were kept in the Temple o£ Libitina. 
(Dionys. Hal. 4, 15.) 



The defects in the different systems of Insurance 
having been pointed out, it remains to be seen 
how far they can be remedied. And here it may 
be well to consider what should be the standard of 
perfection in a Society for the Assurance of Lives. 

A subject of such serious importance to a 
large class of the community, and affecting so 
materially the vital interests of families, has 
peculiar claims on the consideration of every 
* thinking person; and Life Assurance Societies, 
mstead of being the i^hannels for excessive profit 
to Capitalists, should rather be formed on the 
principle of the Saving Banks, only deferring 
the payment of the sums accumulated, for those 
who are intended to be protected by them, until 
9,fter the deaths of the contributors. No man ought 
to make a profit out of such a fund ; and no one 
ought to contribute more than a just proportion 
with those whose families are to derive corre- 
sponding benefits. 

To fix with precision what are just contribu- 
tions to be paid by men of different ages for a 
given sum, payable at their deaths, can only be 
done by means of an accurate Table of Mortality. 
To ascertain that twenty men die of fevers, ten of 
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iapoplexy, and so on, throughout the difTerent 
diseases to which man is subject, without know- 
ing the various ages of those that die, or whether 
they form a small or large proportion of the popu- 
lation at those particular ages, is going but a little 
way towards the attainment of competent know- 
ledge on the subject. It is only by actual Enu- 
merations of the Population, in which the atges 
are carefully distinguished, and a comparison of 
Bills of Mortality, in which the ages are also care- 
fully set out, with those enumerations, that an 
accurate Table of the decrements of life at all 
ages can be formed. And, without such a Table, 
it is impossible to do equal justice to men at all 
jages, in apportioning the premiums they are se- 
verally to pay. From such materials it becomes 
easy to calculate how much a man aged 20 ought 
to pay annually during his life, to have £100 
assured to his family at his death ; and to appor- 
tion the premium which ought to be contributed 
by a man at a more advanced period of life for a 
similar sum. And if these two lives should, by 
extraordinary longevity, have contributed such 
sums respectively as with accumulated interest 
amount to more than the hundreds assured, the 
justice of the case requires that such excess 
should be paid to the Representatives of those 
who hiive contributed it. If, by an accident, 
the one die before he has paid as much as 
amounts to ^100, the probability is that the 
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other M^ill live sufficiently long to contribute 
a larger sum; and as each pays in a just pro- 
portion to the probable duration of his life, each 
is in the hands of Providence, as to the prenia- 
ture extinguishment of it, out of the ordinary 
course of nature; and the survivor has no reason 
to complain that the bag of premiums into which 
they have both paid their money is suddenly im- 
poverished by the premature death of the other, 
but has rather reason to be thankful that his own 
life has been spared. 

This principle applies with greater force to 
thousands than to two. But as thousands are 
less manageable than two, fallacies and false 
principles are introduced into a simple system, in 
the hope that the magnitude of the concern and 
the multiplied calculations of the chances may 
make the subject appear too intricate for deduc- 
tion by ordinary observers. 

That a bag of premiums, calculated according 
to the ordinary rate of general mortality, will at 
all times be sufficient to hieet the demands on it, 
and will probably be much more than sufficient, 
by reason of the select nature of the lives insured, 
the state of the funds in every Assurance Office in 
England most clearly demonstrates. And if such 
premiums have proved in all cases to have been 
more than sufficient, the only additional charge, 
which should fairly be made on the bag, is th^ 
reasonable expenses of managing and improving 
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the iuhis by fhose to whom the fcohtrol of* tnenl 
is entrusted. 

This is the true atid jdst principle on which 
contributions ought to be made, and beyond this 
the benefits of Life Insurance dannot be carried. 

The rates of insurance, in an Institution founded 

• • • 

on sudh a system, would necessarily be much 
lo\^6r than in any other, even in the first instance, 
as no addition Would be made to cover a profit 
for Capitalists ; but the economy of the principle is 
not confined merely to the original rate of pre- 
mium, but extends to the total amount which the 
Assured will ultimately have paid : for, in such 
ah Institution, if the Members enjoy extraordinaury 
longevity, the sums they contribute belong to 
themselves, and will be paid to their Representsl- 
tives, by additions to their policies ; whereas iii 
a Proprietary Company, no matter how much the 
premiums paid may exceed the sum secured, 
the ' Shareholders take it all. That this systedi 
affords, beyond all comparison, the most perfecft 
security to the Assured, is proved by the very 
facts just stated ; and when such a principle of 
inisitran^e is open to them, men would be unwise 
indeed to trust to themselves to accumulate their 
annual savings, as it is impossible to iifnprove ^ 
single hundred, or any other small sum, a£ com- 
potmd interest^ although that advantage may be 
derived fi-om the same sum, if invested with 
many others. 
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of a Society if carefully managed muslj, m ^ 
Cf^iiei^, form 9XX aipple fqud for the payiaent of 
)ofiis(ei^ yf^ inany arje uev^beless affected l^y a 
pvcyudiqe jp fiiiyaur of a Subsprit>fd Cftpita|l» at 
l^ast duriiig the early y^ears oif ^xx Institution. 
Life Jx^njraace is of so m^ch ipap^rtaace to 
^1 cJl^^ pf persona, that it is ^(jlvisftlAe to 
efifi^ct ^ cQ^^^Qmise betweien r^a^pv 9Wi pwiu- 
(^ioe^ 9^ to .opfeii a mairket u^ ^hich tk^ pmi- 
deipt \a9;a may ^ecf^r^ to hif^ fswcvly a sum certain 
at bi/i 4^b, witlipuf; 1^ dread, howevw w- 
foii^4f^» 9f ^n i#S4jiflSicie»cy of fund9« from (be 
p^pt^ijyBtanc^ of |;b^re not bwg ppntributoi^ 
, finoi^ to i^p :«p th^ ai»i(^wt This will bie 
b^t eff!^t^4 by ^^sing a $i^aU Precautipimry 
P^pit^)^ to gua^d 1^ infanpy of a concern; t^e 
l^i^hffc^iber^ -^o, Yf)i}Q\^ ^konl4 b/e fyirly remwie- 
T^4f whilst t%ir cs^tal PW by apy p^^^bitity 
l^ff F;^|ted,; b)4t shoi^ pot be p^ipi|^t?d to n- 
vf^ 9, permweij^t WPWftJMace p» ^e Society, 
^^^r ii^p ik^ ^^^>F^^^ ^ xi^turity. Tb^ 
pcriftd^t^ If l^cjl^ a Sh^P^Iw^ <?apitel Vf^y fairly 
bf 1^14 to i(? wpjfft^ tf»#, Wf^l^s^, i» when the 
^^;fl^iiWM?W^;fr<Wi»^^ waflwat 

X)£ i^ lajrge^t s^pg^ risfe, 
. A y<?iM>g Wj^.ip tr^4e j»ay t\mk ifc j>mi|eiit 
t9 givp a; IbftfW^ tp »i friwdi Pn.cwidition th^t 
^ wiW: Pfffts^t tp guftn^itQe hMk suficieocy 
to a certain extent, if a very extraorc^aiwgr 



^iich a guarantee irecessaty; and alUiotigh it 
is iibt unreasonable that, during the thne the 
fWeiiahbias himself engaged, he should receive 
the bonus, — ^yet ft would be the height of 
abisiirdity iki the tradesman to bind hittiself to 
givfe an annual dutn, folr years after it hd,d ceased 
to be possible he could want assistance, and 
wiren he had iibt bnljr a capital of his own, 
ejkceeding by a hundred times the amouhthis 
friend agreed to be rfesponslble for, but had 
given his friend the afctual custody of the ivhote 
ot his own accuihufeited wealth. 

However strong this argument may a|)pear in 
the cdse just stated, it stp^lies with doiible force 
to a Life Association protefeteli by a Subscribed 
Capital ;—^which is, in eftett, saying to a fri6iid, 
I am^l y^rs of age, the ptbbablie duiation Of 
toy life is about 44 years ; I ^U paty you a cet- 
tain premium for every year during my 'life, if 
you will engage to pay to ray fUtttlly ^106 at 
my dfeaih. "the |jremiiita ^ dffiir will be siift- 
cieittt to pVodnce you ^100 iti ^5 yi^ars. If I 
Ifre riroi'fe'thah 35 years, you will gaiii ; 'if I live 
less, fim Win lo'sfe. But the fcbatifee^ kh 2 to 1 
ffrat i ihairlive ^5 years, ahtf so fer ybti Ml 
feive thie b^iteV baV^n. 1^cm,Mhoxig\iMhiTi^ 
\6an*be feSfei- to yoti A'an stiih afi" oft^r; y'^t, dU I 
fiat'fe a fii^ditfe "th^ i Shafi rfife Wiiliin ^he 
^ear <aMbugh I dm id ^Mett ft^fi iM of 

b2 
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sound constitution, or. the treaty would be at 
once broken between us), I should like to have 
the JOIOO invested in Stock. Yoii shall draw 
the interest, you shall receive my premiums, 
and I will make an addition of 50 per cent, to 
my proper premium, merely because you con- 
sent to deposit the sum assured. And this 
addition you shall receive, not only until you 
shall have actually made a full ^£100 by my 
premiums, but for every year, to the full extent 
of my life, even though I should reach to 100 ; 
and although you, by my excessive liberality, 
will have been fully indemnified if I should only 
live 28 years, the chances for which are 11 to 4, 
or nearly 3 to 1. — Such a man might be called 
good-natured by many, and some might think 
he had acted wisely if he should by accident be 
killed on the morrow ; but all sensible and cal- 
culating men would entertain but one opinion 
of him. 

If it be admitted (and the truth of the proposi- 
tion is too manifest to be denied) that a Premium 
Society, in which the funds are accumulated 
solely for the benefit of those who contribute 
them, is the best system of Life Insurance, and 
that the only possible risk in such an Institution 
is from the premature death of some of its 
Members^, before the numbers are sufficient to 
form an adequate Fund of Premiums, it follows 
that a Temporary Capital, to protect the infancy 
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of such an Institution, is dil that is necessary to 
perfection. The most perfect dat^, however, 
that can be obtained, and thC' tnost correct 
Table of Premiums that can be deduced, may 
leave some trifling errors in the calculations ; 
it would be prudent, therefore, . to, add someT 
thing to the premiums beyond what iftay be 
necessary to provide against the ordinary risk 
of life, to cover any suf^h imperfections; care 
being taken that the actual risk, at all ages, is 
correctly calculated in the fiyrst instance, , and^ 
an equal per centage added in each case, sq 
that the safoie excess will be taken from all ages 
in exact proportion to the sums contributed. 

little need be apprehended from extraordinary 
mortality by plague or any such occurrence; 
first, because of the rarity of such an occur- 
rence; and.9ext, because the premiums, being 
calculated from generai mortality, leave a consi- 
derable margin on the side of safety, arising from 
the select nature of the lives insured; for, not 
only are lives which would be accepted at any 
Insumnce Office healtiby lives inthem9elv^,:but 
are of that class of persons whose (situations 
will permit them to be careful of their healths. 
A man in easy circumstances, who obtains as- 
sprance on his life for the :benefit of his family^ 
is much more likely to enjoy longevity than the 
labouring mechanic. The former, if ill, can 
abstjract himself from business, and change the 
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fltir and spcene which may be prejudicis^ to hin 
health ; and he returns to business a restored 
man. But the necessities of the latter wHl not 
permit him such an alternative. He is^ obKged 
to perform his daily work» deriving but htAt& 
advantage from< medical aid, and dies. 

B^ore the Precautionary Capital subscnbed 
to protect tite infancy of an Institution is paid 
oif^ the slight excess of premiums thus charged, 
to guard against the errors of the oahMila- 
tions arising from the possible imperfection of 
data, should have been accumulated into a 
separate Surplus^ Capital^ to stand in pfetce of 
that which it is necessary for the prosper^y of 
the concern should be repaid to the Subscribers. 

The mode of accumulating this Surphis C^pi* 
tal, however, might involve aH^ the objections 
w^ch have be^ mised to the prevailing man* 
nef of ^sti^utitig bonuses itt thePublic bistitit^ 
tions,^ if the. capital were to^ be taken^ fh>m the 
eaceeSB- of profniunu^ pantf by ^lose who ate 
ultimately* to participate in- any such excess. 
The truth of this may be illnstmted by an ex>^ 
ample. Ift 20^ men^ eacll 96 years of age, are 
assurediin jSdOOO respectively^ s»id l^e annual 
pxsemiam of eaoh^ according^ to the real proba- 
bility ofrlife, is ^100^ aad ^20 were to be 
added^ to that ^^I'OQ.in each ease, of coiirsre there 
Wjould, at> the end of one yeap, be^ an e!xces9 of 
j£40Q^bayondiwhiit'WiMld beBecessajry4k^pfov1lte 



^ ffad «tiiM ^i^t^^A. AAd iP m>^ £4^ yf^ 
put by to. form a Surplus C^iiSali arid iiir^ 
ji^^tMilIy incriiased by tlW* ejre«s* o^m-cirirtihj 
p/eMimite, Ifife vei»y diffictilty ^*toWRI Arise' wMcfr 
bad pretitou«ily .been poiiMid otft in- thte' ctl^ 
6f an Office bavii^ an imm^nfsie SilT|:^t(s Ciapitd; 
trhich may be givien te^ the l^oficy-HdWers of 
a partieultar cfey, oi* ittay never tti6 divided! at 
all;' on the Other band; if th^ accutiiulactiond' 
werie* t& cease at the ehd of any given^ period^ 
becatiise the amotint wasf thought ta Ire giiffi^- 
eiently liirge to guarrf agaihst eixtt^oi^n^sty 
moi^Blit^ and the' imperfections^ of dartar, ibiettef 
wouRf be no* ftrfther occaftibn for the addition of' 
26^ per eettt. to^ftose wBo^ ^hoMd, frdnrtAat tiine, 
efliefr ms^jtincfesf' vHtfr the Society ; and cdiise- 
(jpiently'the Mttle of the Surplus Capitfed wotWi 
in fhe^ fetter <ia«ie; be acctttnulialed Arom" tJlfe' 
pf^jdtiiufnm' (it the? early Insttrefs; aiid those 
^*r*o c*^^-ikt^ theSbttiety dftei^Uiat Capitd ha* 
been ftmtt^d vrcniVi be proteetetf hf at i^urplhs' 
ftmtf ereaited by the contributions of others, but^ 
vfotiH be insured themselves at a* ratie of prtr- 
h^bnn 20- per cent, lower than thmr pred^. 
^estscHr^. 

T?hiflr ittttiM ilot bi^ just t& the early ftidurenr;' 
ited therefore the Surplns^ Capital ivhich it hnk 
been deemed prudent to accumulate should be 
pwyrided from- an: entirely different source ; and 
th^ mod^ of aectinndating it is" not only Very 
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easy, but may be carried into eflfept with perfect 
justice to all parties. 

It has been .sai4 that, op an average of many 
lives, the premature deaths of some are fully 
counterbalanced by the great longevity of others i 
and this observation is of course founded oa 
the supposition that all the Contributors ^r^ 
insured for the whole duration of life, on cour 
tinning the samie rate of premium annually, ov 
paying down one fixed amount at the comr 
meQ,cement ; ^nd such only ought, strictly speak- 
ing, to be Members of such an Association, 
^nd particip^,te in; whatever savings thpre may 
be in the bag of premiums so contributed by 
them, But there is a very large class of persions, 
who are induced by circumstances to ipsure for 
limit^^d periods pply, and who pf course pay a 
I niuch lighter premium for a limited term th?^ if 

ii entitled to continue the jsame premium for every 

year of their liv]^ ; because the preipium for the 
vyrhole duration of life is an average of the pre- 
miums which would b.e required to insure the life 
year by year for every age of life, ^hereas the 
preniium for a limited term is; pply the av^r^e 
of such premiums. for the ages comprehended 
within that term. This class of Insurers (for 
one year, for instance) can neyer look to the 
premiums they pay as a sourcp from which, 
their .claims are to be satisfied. They have 
jm gbjject |9 achieve, an4..i¥ish to be n^a^f, 



secuFe to the extent of a particular! sum fbr a. 
pantic^lltr {>^rio4»' amd necessarily, la6ki>to the^ 
(^ital of others for the payment ol their .c^atms. 
Such per^ns can iiever. expect to effect their lo- 
suraiices at a price only equal to tibe mere tifBdi: of 
lif^f >They woul4 therefore properly be charged 
a premium which will afford a pi^fit to those who 
uudevtaJ^Bito make tl^m seci|.re,-r-no matter whe^ 
ther £|i proprietary company or joint contribiri^ora^ 
to a bag of premiums. This class of insurances is 
a source. . of considerable prtxfit to the Offices ; 
and it is from the profits dedved JrOm tbistclskm 
that the Fennjahent Surplus- Capital of an, Jjo^ti^ 
tution should! be accumulated > for then it pro*^ 
perly becomes a security fj(^r all the Memh^rs; 
\^itla^ut tajdng ^ pemiy 6ut of the; pockets ol 
those who, if they pay a small: excels of premium 
iihthe first jbouitance, are entitled to hiave that ex- 
cess : impartiidly and rateably returned to theniy 
pan pasm. When a sufficient Surplus 'Capital 
has "been accumulated from this source, the 
piH^fits > from • that class of Insurers^ should be 
theneefoirth carri^ oTervto. the General. Eund, 
and added to the policies for the whole duration 
of lifeytitvith the other sayings of the Institution; 
aiid, < although even by this mode the general 
Insurers will derive more benefit after the Fund 
has been aceumulated thanf before, still, as.' liono 
of the Memb^siwill hate contributed *imyr 
yiJS»9;tp ttet fujid,: »ft/Qi^^ vyiU suffer ii^t^de^ 



w the profits frcm tbat dourer mft^ fariiijr 1^ 
called a clunce boms thMtfm- amMg tfe^M^ aH,. 
So wide Mid yftrious we the tratte^^tvene, M 
tkn mercaniila c^uslry, in which liMuratf^ed' fbt 
Kmiked tevms Me< efflfeeted, ]l9Mtt the i)F^il«s deri^ed^ 
Iboin them eiMceed the belief of bIV wb^ do not 
kaam the intemal^ arraiig«ineMs of an iHrnirance- 
Offiee ; smA from 8ticb a gowee, a Supplus Cap^ 
tat e# half a» miIlio» oiight be accumula^ied in a^ 
i^eiy few years* 

The system on wbk^h Assurances ean best h6 
effected^ aiMl tfia ppecauCion» that are necessary 
for perpetuating the secmity of a Life )n6titotion» 
haying been ciMsidered, tiie mod^ by which the- 
fiuids aM to be drawn^fdj^lhi if adversely withheld 
by those who have the management of them, 
eomett pnoperly undier consideration. 

The leading^ objeetion to> the existing prdctide^ 
(» this pioiiyt is^ that those who contraet^ vrith 1^ 
iwswed airenotclbtb^ with the fands> and ha^ei 
iHfb the Itgal^nepthe aetual cnstodyof them^, to payi 
hissM when k)sscMk riiall happen, event in their owm 
dbohmrgcf^ but are themsehes^ dependant on tbei 
integrity or oaprioei of othen^^ in whose name the- 
fondsi are inT^stedl Oat of tbis^ state^of Ibingshas' 
axieea^en^cefu^ fop Acts of Psirliament direcft^ 
ingibe mod&ttM^^ehsi^tionsagaiiist^ueh SocietJeK^ 
shallibe^faMtughtand^tkeenrohnentof the namcfs^ 
ef persoHS^wtto' shall: be liable to eKeoution 016 
jtBdgmoiits^ peeoy^c^; whfereais^ tf tbe paarlie# 



who* hawe the iMotnal custody^ 06 file Fx^dm 
ymrn to, contradt wiib ike Asamse^ HluMvigh tiM 
VQ]m%' !»» pagr the lesiBimiOvAbi them, ^if» serio^ui^ 
difflcultibee aiteiidttii^ tke ^eMnt pfaoliee» wof(h^ 
be>whj(dfty amoided^ andiha Ftilic^*»Hold^t/ kanre 
a; te^sd veriiedy aiffeictmg the> Euiids tkemselitefli 
for tli|e payment ef clahaa. H^ni^e» 4^«ryt Timstee^ 
dkonM sign the P<»lioi6%; ceatt actiog tkerdbif tef 
pay out of the fiitids 01^ the Sooieirjr tfb«k toseeisr 
ii^ben they! happeiir;' apid^ M obviate any^ diffl^^ 
culties wMoh: nttghfe avisre iRroqi^ n change of 
Trustee^ by reci^oiD ofl desHi 01^ •othevitise, e^i^ 
n«w Tmstee/ befeve airji' f^art of the fUnda WeM^ 
traas&nied into^ bii9/ laamei, oug^tr td execute ei 
covenaiifcto hi^€o«.Trustee8, tiiat be wilt hold the, 
fimda app}icahie< toi die poUbiea exeoirted by h}# 
pnedieGeasen • 'She ik^ureteb* shouhl alto h^ mm 
titlBd>uIldeI^ the arigiiial oo^tfact td* requiw audi 
obtain a new Policy, signed by theejiistttiglVufiK 
teei^ en paying, the mei^e eKpem^ ofi^ stamj^a 
aaocifioe* wfaieh^^mdei^ men^ woq^^ be ^Hittg^te 
maibefdr the sake ofi Mcurii^> to theilr ftlinilietf 
a much Riof e emey mtA e^^^toalir^medfy thai^cfaiai^ 
boi obtamedf tokder^ a^ ef the eodtsfting' AetiP of 
FarlnfflnteBLfe. K'tbetie avef %e Ttasteea^ Ol^iM[y 
Trasteee^ ei^Hy^&ne -dftould^ signet^^ ^oHt^y. V^ 
the fiinda standing in the names of the five^ o^>fifty/ 
canqob be. got at,f ot^ madis at^toble^ eno^ by 
ti|ie. JMnti aot efi iattv a^odi Ibar^ or Ibpty^dme e# 
tiheiHi, b^g iiqililigi bMMlj^ ta dttN^hd^ 
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trust, l^ould not be able to obtain possession of the 
funds without the concurrence of the other. In all 
such Societies, too, the Trustees ought not to. have 
any interest whatever in the funds they hold, but 
should be mere Stakeholders for the claimants on 
policies, and have no more lien or claim on the 
funds, in respect to any interest therein* apper- 
taining to themselves, than a merchant's clerk 
would have on the cash which he was sent to pay 
into the hands of his employer s bankers, and 
which, if improperly withheld, by him, might be 
seized by the strong arm of the Law oil behalf * of 
the rightful owner. The cases of Ellison i;. 
BiQNOLD, Davis v. Fisr, Carlen v. Drtjrt,^ 
Taylor r. Waters, and Forman v. Homfray, 
before referred to, all furnish evidence to shew, 
the importance of preventing the Trustees from 
having any claim or right to a participation in the 
funds they hold. 

These are the leading features which distin- 
guish :a well-digested system of Insurance, and 
with.tb^se the present publication might fairly 
close^ But, .as there are points in practice and: 
arrangement viiiich are. immediately relevant to, 
thoiigb not forming part of the main systems, it 
ilQiay be pertinent to the matter slightly to advett 
to them. 1 

. One step towards reducing the Premiums pay - 
9.ble by the Assured ishould be the discontinuance 
^f Agency, bath in. iXawn = ao4 ^ Country, The 



61 

practice, whidb at presei^t prevaild^ of ailowiiig; 
a perceirtage on the amount of the Premiums 
received on ItouronceB effected through the 
Ageota^ lias* been, pdaitedly censured by. Mr, 
Baily, in his work so frequently r mentioned. In 
'Ch^p. xiv. page 507y be says, " a more just.and 
'^ equitable scale ought to be adopted by those 
" Societies who do not make any return to the 
'' Assured, of the vast profits that arise from this 
.^' i^pecies of daily trafl^c ; and would tend more to 
'^ the increase of their business in this way, and 
'^ would likewise be more honourable to them- 
^^ selves, than the disgraceful practiceof bribing 
'^ ^olicitors^ Agents, and others, to effect Assu- 
** ranees at their Offices; thereby notoriously 
**' inducing those parties to sacnjice the interest 
** of their. employers and their friends. JVfany 
" of the Public Companies, who do not make 
*^ any return of the profits to the Assured, 
^Vallpw ^^ liberal premiMm (generally 5 per Cent. 
^^ on the payment made) to any person who wijil 
^^ procure an Insurance, to be effected at .their 
'^ Office : and this commission is alsp allowed to 
*^ cmy person who makes the ammal payment^ 
" provided if be not the party himself/ / ! — an arti- 
<^ fice which is easily seen through; but which 
.'^ opens such a door tofmudand imposition, that, 
"it cannot be too severely reprobated. And 
" however much it may be .sanctioned by the. 
'V])ireptori; in their jnt^/ic capacity » wie are all 
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^« a'vmKe irfaat Aar <etnotton w€kAd he if ttefr 
^' discorded Any of tbeir tradesmm tktnpeviiii; 
^' with lAetr dim Mpvattto in this topprobrio^n^ 
^ jnamker : wkuce thejtAtMm6\i htio«r iohi> wt»ttld 
'' eveoituaUy pay for it. 1 omit to give thiB tmik^ 
. *^ of those Compames who have adopted tUti 
'' nefarious practice, under the hope that tiubh a 
^Mnean and inipvoper artifice Will not be etit^ou- 
'^ raged in futitre. Foi* the money which is 
'' applied to tbi6 bai^ ptirpose ^n be cc^sidered 
** in no «^ther light than as ffif/^% taken Ifrom 
** the pockets <^f the A$mited ; and wimld %e ibore 
^' proper>y>«^ more^tiitably Employed in being 
^'^appropriaited towards a reduction of the 
^ itet^^ Assur^iifce, sdttee, if the Cetnpa(ny can 
^' aff^vd to allow it to the Agint, it surely (bah 
« aJTord to allow it to th6^ Prkteipal, and h -evi- 
^' ckenldy bf^ddngs moM iM% to the latter ^n 
** to 4^ foq^ttler:" 
^ Atiioth^r viEPry importaiit consideratii3n iis ih- 
i^lved in the fibppokitment of Ageffts. The custom 
te all wdl^regnlated Ofices m liOliderh h^ for 
the party wholselife is tob^ Aisfeured <o appear 
befwe ^»e Bow^ of Ditectorir Jthd ttie Merfrcal 
Officers, that ovular ^effifotistratioii tif bid Men- 
^ty and i^tatiB^^H^y be aiRwdfed^ii kddtfibn to Hie 
wiferetace rehired to life giVeti tb^ rfei^edtable 
persons Who acrfe atqttaiixt^Bd Wilh ^he ^ProxJOset^s 
gMeM hfittM and liibitS; Ntf^, in itfato^^in- 
^WnCeS, the Agbikt itf ^ jh-dfitttirtl toWn i^^ ^n 



©b^c^ire retaij 4r3.4^RiW5 who, by Viist^e ^ hti 
apppuitmei).^ exi&rcia€$ all the pawiar w4 "fono- 
tion$ of the fvi^ hq^f^ q£ ivItellige^t.Djii^ta^ 
ivho m^age the ^flSwrs of Ae In^ti.turtjoiiu 
Before hin} th^ f^itieu s^pew; he iBaJke» |i 
report, which Imds to t^^ adpp^TO or^ ^'^cgjaetiaii 
of the proposal, and ixe i^ fewe^rcjad . ijpr Jw^ 
trouble ]by a, per ceutage OJtt^H^a^Q^thawfnfiaiiiit 
of t|ie preipiuuxs received,, Of^uflse pi^smiumB 
are higher on old livejs tJi^W to ypiiflg opes,; aQ4 
additional prepGuums, are oli^rg^d oa the olives <af 
persons a£^icted by goi^ (rupture, qt other dis- 
ease, soid^ consequently, the older and 1^ y^0s$e 
the life, the higher the prep^um^ and, proper- 
tionally, the peF centage* It h but^ chaNl^ble to 
suppose tha.t JX9 ip^ui;uary consideration will ii^ 
ifluence the re:port of an Agtent, but the, Mjslkism 
is eertaipjy fraught wJ^b^a^y tew^Uti^. TC^bat 
triples are cQustanlly pi^i^d on thei^BOst hottaat 
and re^pi^table Agents,,, cf^yiot be dewed; afl4 
a very recent i^^taw^e ^ d^Qcai^ as* to idwtiktj^ 
will be fouod in the ca^e in the A^pfiendJic, wlbwdk 
was tried at th^ Lwerick Aais^eie^, ilii J^y ISStSk, 
It has been bf^fore pbs^r-Fed, 4bdt wheine a 
inan ^truggliug tQ ffj^Qviii^ for his &«4y «p«res 
somethi4g aimually frpiVc to» earnings: to conAm- 
bi^te to i^Q d^^^irabl^ s^j^m^ be^mglhl: n&t, after 
pacing 30 yj^s^f.io be dcipii^ved ^the vitimei^ 
benefiil;^ b^cau3.e. of bia^ inability t^ mako his 
thirty-^i:4^ p»ypft^t j^ ft^b^r «bo«14 k^ fee 1*& 
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to tke humatiity or mercy of the Bifectof s of tlie 
Fund, to give him a miserable pittance for bis 
Policy : but' the Managers ought to bind them- 
selves, vrlien they originally grant the Policy, to 
purchase it from him at any future period j at a 
jfixed scale of price. This scale should be ac- 
corditigto the true value of the policy, willi 
reference' tb the premiums paid and the sum 
insured ^ it being borne in mind that the. Holder 
has, up to the time of the purchase, been pro- 
tected by the insurance. If any savings should 
have been made, and he in consequence be en- 
titled to an addition to the sum insured, such 
addition ought not to be the subject of sale by 
him ; otherwise a man might be tempted to pro- 
fess an Assurance for the whole period of life, 
and, having derived advantages from successful 
years, might compel the Society to purchase his 
policy, and leave him the profit. The contract 
for the purchase, therefore, should have refe- 
rence to the sum insured only, due regard being 
had to the number of premiums paid ; and this 
scale should be fixed and limited at the begin- 
ning, and form part of the contract. 

Still, however, such a contract might not meet 
the views of an unfortunate man, who might 
rather wish to have the means of continuing his 
premiums and securing the full amount of his 
policy to his family, than to receive the value 
of what he has accumulated, as he might despair 
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of being able to effect a similar insurance. # To 
such a man humanity dictates that advances, by 
way of loan at interest, on security of the policy 
itself, should be made, to nearly the extent of 
the value which would be given in purchase of 
his policy; and the bonus which would other- 
wise be added to the sum payable at his death 
might, in such case, be applied in extinguishing 
or reducing the future premiums. 



Several important cases and judicial determi- 
nations connected with or affecting the subject- 
matter of this treatise, are set forth in the 
Appendix, which are not referred to in the work 
itself. A Table of the Premiums required by a 
Life Assurance Company established at Bombay 
as recently as May last is added. 



APPENDIX. 



No. 1. 
771^ Kiif Q against Dodd. 

f9th East, 516.) /$^^ 

The Defendant^ some time in the year 1807> published and 
circulated two different schemes, one of them entitled ** Pro- 
spectus for the London Paper Manufactaring Company;" the 
other, *' A Prospectus of the intended London Distillery 
Company, for making and rectif3ring genuine British Spirits, 
Cordials, and Compounds/' By the first of these it was proposed;, 
amongst other things, to raise by subscription ^^50^000, by 
twenty-five bimdred transferable shares of «^50 each^ C tlm is 
an error, huiUis stated in the Eqfort/') payable by instalments 
not exceeding s£lO per cent. ; the whole to be under a deed of 
trust or enrolment in Chancery, '^ by which no party (it was 
said) could be accountable for more than the sum subscribed 
under the regulations therein stipulated;*' and the persons 
qualified to be chosen Directors^ by the amount of their shares^ 
were to be taken in the rotation in which they subscribed. The 
great advantages of this scheme over other Paper Manufactories 
were extolled throughout the I^ospectus. The other scheme, 
fer a Distillery Company, which was also held forth in terms of 
extravagant pvaise, to attract popular favour, proposed to raise - 
^100,000 by two thousand transferable shares of ^50 eaeh, • 
payable by instalments' not exceeding ^10 per cent, at twen^ 
dqiys Qotiee : to be in like manner under a Deed of Trust 

f2 
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enrolled in Chancery, '' by which no party was to be accountable 
for more than the sum subscribed under the regulations stipu- 
lated therein." This also was to be under the management of 
Directors properly quallBed, to be nominated in rotation, as 
they subscribed. Annexed to the former scheme was a supposed 
Report to the Directors of the London Distillery Company from 
the Defendant, stating that he had begun, in Mayor June 1807, 
taking in s£i subscriptions ; and speaking of the large sums 
which would be required for the purchase of premises^ &c.) 
and naming different individuals^ amongst others himself, to be 
elected to the principal employments in the concern. 

The Attorney-General (on the part of a private relator) 
moved the Court on a former day for a Criminal Information 
against the Defendant, as the Framer and Promoter of these 
Schemes, which he contended to be against the express provisions 
and plain policy of the Statute 6 Geo. I. c. 18, s. 18; and sup- 
ported the application by an Affidavit, verifying the issuing of 
these Printed Proposals by the Defendant, to whom application 
was made by the Deponent for information respecting the nature 
of them, and from whom he received a Prospectus as to the: 
Paper Manufactory ; that the Deponent agreed to subscribe to it, 
and paid the Defendant ^5 as for an instalment of ^10 per 
cent, on a transferable share of ^50 ; and in answer to an 
enquiry by the Deponent, what return would be made if the 
scheme did not succeed, the Defendant answered, s£2^ per 
cent, on each share^ and at the same time mentioned that the 
subscriptions to the Distillery Scheme which he had to offer to the 
public had been all full, three months before, and that the shares 
bore a premium, but he thought he could get the Deponent 
one for a premium of sSlO or gS20. Facts of a similar nature 
were also sworn to^ with respect to the Defendant's taking sub- 
scriptions for the Distillery Scheme^ in a book kept in an Office 
for that purpose, and for which a Clerk in the Office delivered 
receipts purporting to be signed by the Defendant as Surveyor; 
and that at the same time the Defendant came into the Office^ 






69 

and conversed with another person present^ on the nature of the 
undertakings who also subscribed. 

The Statute 6 Geo. I. c. 18^ s. 18, on which this application 
was founded, reciting that '' Whereas it is notorious that several 
undertakings or projects of different kinds have, at times since 
June 1718, been publicly contrived and practiced, or attempted 
'^ to be practiced, within London and other parts of the king- 
'* dom, as also in Ireland and other dominions of the King, 
•^ which manifestly tend to the common grievance, prejudice, 
" and inconvenience of great numbers of subjects, in their trade 
''or commerce, or other their affairs | and the persons who 
*' contrive or attempt such dangerous and mischievous undertake 
*' ings or projects, under false pretences of public good, do 
*' presume, according to their own devices and schemes, to open 
'^ books for public subscriptions,' and draw in many unwary 
^' persons to subscribe therein, towards raising great sums of 
'^ money j whereupon the Subscribers or Claimants under them 
*' do pay large proportions thereof, &c. 5 which dangerous and 
'^ mischievous projects relate to several fisheries and other affairs, 
" wherein the trade, commerce, and welfare of the subjects, or 
'' great numbers of them, are interested. And whereas, in 
*^ many cases, the said Undertakers or Subscribers have presumed 
'^ to act as if they were Corporate BodieSi and have pretended 
" to make their Shares in Stocks transferable or assignable 
'^ without any legal authority," &c. (Then, after stating some 
instances of illegal acting under obsolete or pretended char- 
ters) '^ and many other unwarrantable practices, too many to 
'^ enumerate, have been, and may ' hereafter be contrived, 
" set on foot, or proceeded upon, to the ruin of many subjects, 
** &c. And whereas it is absolutely necessary that all public 
*' undertakings and attempts, tending to the common grievance, 
*^ prejudice, and inconvenience of the subjects in general, 'or 
'' great numbers of them, in their trade, commerce, or other 
' ' lawful affairs, be effectually suppressed,' ' &c. For remedy enacts 
'^ that all and every the undertakings and attempts described ^ 
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*^ afbresaid^and all other public undertakings and attempts tendiDg 
** to the common grievance^ prejudice^ and inconvenience of His 
'' Maje8ty*8 subjects, or great numbers of them^ in their trade, 
" commerce, or other lawful affairs, and all public subscriptions, 
" receipts, payments^ assignments, transfers, pretended assign* 
*' ments and transfers, and all other matters and things what- 
•' soever for furthering, countenancing, or proceeding in any such 
*' undertaking or attempt, and more particularly the acting or 
** presuming to act as a Corporate Body, the raising or pretend- 
'' ing to raise Transferable Stock, the transfering or pretending 
'^ to transfer or assign any Share in such Stock, without legal 
authority, &c., shall be deemed illegal and void,'* &c. 
S. 19 enacts " That all such unlawfiil undertakings and at- 
tempts so tending to the common grievance, &c., shall be deemed 
** public nuisances ;'* and subjects the offlenders to the penalties of 
praemunire, in addition to the fines, penalties, and punishments 
of persons convicted of common and public nuisances 3 and sub- 
sequent clauses give other remedies in respect of these grievances, 
with a proviso (s. 25) that the Act shall not be construed t6 
prohibit or restrain the carrying on of partnerships in trade in such 
manner as had been before usually and may legally be done. 

G ARROW, Parke, Jervis, Lawes, and Adolphus, shewed 
cause against the Information, and denied that there was any 
apparent mischievous tendency or public grievance in these 
schemes, (the one of which was to supply better and cheaper 
Paper, and the other to supply better and cheaper British Spirits 
to the public than they had at present 3 ) without which they were 
not within the letter, and still less within the spirit of the law. 
The relator does not pretend to say that the money was 
attempted to be raised without any real intention to apply to it 
the purposes in view, in fraud of the subscribers 3 or that the 
schemes themselves are impracticable and fallacious 3 but the 
objects which are openly avowed are such as^ if realized^ must 
not only be advantageous to the subscribers but to the public at 
large. They are fair objects of trade^ meant to be obtained by fair 



competition with other traders $ but^ as a larger capital was 
required than it is io general practicable for a few private 
partners to raise> it was proposed to accomplish it by inviting 
many subscribers to form a joint stock. Then^ if the object were 
legale and it would have been legal for any number of persons 
to have met by appointment and entered into partnership for 
this purpose^ as they may for any purpose of trade> (except in 
the Coal-trade^ and in that of Bankers, and of Insurance, under 
dififerent Acts), the mere circumstance of inviting others by ad- 
vertisement to join them in such an undertaking cannot make it 
unlawful, nor the Defendant's mistake of the law, in supposing 
that each Partner would only be accountable for the joint debts 
incurred to the amount of his subscription. Then the circum- 
stance of this Association, if legal in its object and beneficial in 
its nature and tendency, being to be accomplished by transferable 
shares, is not in itself made illegal by the Act of Parliament, 
unless the Court see clearly that it has, in the words of the Act, 
a manifest tendency to the common grievance, prejudice, and 
inconvenience of the public. It is only put by way of example, 
amongst other means, which may have that tendency : but still 
the Court must be satisfied that the scheme itself, to be pro- 
moted by those means, has such mischievous tendency. They also 
dwelt upon the hardship of instituting a prosecution of this sort, 
upon a statute, which, except in the instance of a prosecution 
against Caywood, within two years after it passed, does not 
i^ppear by any case in print to have been acted upoi^ and he is 
there represented to have been a projector of an unlawful under- 
taking to carry on a trade to the North Seas, whereby many of 
His Mcyesty's subjects had been defrauded of great sums. And 
they urged t^at the Court would not put in force so penal a law, 
at the instance of a private relator, who had himself voluntarily, 
and without solicitation from the Defendant, or any one con- 
nected with him, become a subscriber, with a view, as it seemed, 
of preferring this complaint ^ when, if the evil were of magnitude 
sufficient to call for public redress, the Attorney-General might 
file an information ix-ajficio against the offenders. 



72 

The Attornxt-Gene]ial> Best Seijeant, and Abbott^ in 
support of the Rule^ premised that the only probable reason why 
this branch of the Statute had not been acted upon for so long a 
time was because it had corrected the evil it was intended to 
suppress, till now of late, when it had shewn itself again ; and 
it was again necessary, in proportion as schemes of this sort 
multiplied (and the public had heard of others on foot besides 
those in question), to put this wholesome law in force. They 
then argued, from the wording of the Statute, that the Legis- 
lature meant to prohibit altogether projects of this nature, 
described by certain indicia, as tending in their nature to the 
common grievance, prejudice, and inconvenience of the subject. 
It states that it was notorious that projects of different kinds had 
been of late practiced or attempted to be practiced, which mani- 
festly tended to the common grievance, &c. -, that the persons 
who continued or attempted such dangerous and mischievous 
projects, under false pretences of public good, (and such are 
blazoned forth in these schemes), presumed to open books for 
public subscription ; that they drew in the subscribers or clai- 
mants under them to pay small proportions thereof 3 some of 
them it is said presumed to act as corporate bodies, and had 
pretended to make their shares in stocks transferable, without 
any legal authority. All these acts, which are to be found in the 
present case, are declared to be dangerous and mischievous. But,' 
then, the Legislature go on further to recite more generally, that 
it is necessary that all public undertakings and attempts, tending 
to the common grievance, &c. of the subjects in their trade or 
lawful affairs, should be suppressed 3 and then it enacts for re- 
medy that all undertakings and attempts as aforesaid (which must 
Aiean all those particularly described in the first part of the 
preamble) *' and all other public undertakings tending to the 
*' common grievance,*' &c. (which evidently points' to the general 
words at the conclusion of the preamble 3) and all other matters 
and things whatsoever for furthering, countenancing, or pro- 
ceeding in any such undertakings, and more particularly {inter 
alia) the pretending to raise transferable stocks^ or to assign 
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shares in sach stocks^ &c. \vithout authority of Parliament or 
of the Crown^ are declared to be illegal and void. That the 
particular acts described are in themselves unlawf ul^ as being 
assumed to have a mischievous and dangerous tendency^ is 
further evident from the 21st section^ which subjects to punish- 
ment any broker who shall act as such in contracting for the 
sale or purchase *' of any share or interest in any of the under- 
^' takings by the Act declared to be unlawful.'* But unless the 
particular acts themselves described are to be taken as expressly 
prohibited^ without any reference to what a jury may consider 
as their tendency, how is a broker to know whether a jury will 
consider them as tending to the common grievance^ so as to 
govern his conduct in exercising his business as a broker. But | 
if the construction of the Act were otherwise, it cannot be g 
doubted that these schemes come within the spirit of it. They 
hold out a fi&lse lure to the subscribers, that they shall not be ' 
answerable for more than the amount of their shares, which is i 
calculated to ensnare the unwary : whik extravagant hopes^ of 
gain are proclaimed to allure the greedy 5 and adventurous per- 
sons of small property are drawn in by the facility held out of 
paying their subscriptions by small instalments 5 which is one of 
the mischiefs intended to be prevented by the Act. There are 
also mischiefs of a more general nature, affecting others than the 
subscribers themselves 5 for when a multitude of persons are 
engaged in a commercial adventure with transferable shares, it 
is next to impossible for those who deal with them to know to 
whom they are giving credit, or for the members themselves to 
know the extent of their own responsibility. It is impracticable 
for 500 persons to sue or be sued with effect. And the individual 
shareholder does not get rid of the evil by parting with his share, 
as he stilT remains liable, not only for the partnership debts con-> 
tracted during the time he held it, but also for those contracted 
afterwards with one who may have continued to deal with the 
company, on his credit, not knowing that he had ceased to be a 
partner. One of the special objects of the Act, therefore, was 
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to prerent numbers of persons dubbiog togedier^ tvitk tfansfer- 
able shares, for the purpose of carrying on trade. It was con- 
sidered as a crafty expedient to enable the original projecton^ 
after having possessed themselves of the joint stock and subscrip- 
tion funds, to withdraw themselves from responsibility : but if 
the shares are not transferable, then the loss a"d ruin will fall, 
as it ought, upon the original projectors. One object of the 
Legislature was to secure simple individuals against the ruinous 
consequences of such projects, where great hopes are holden out 
to the public on false foundations, a large fund to be collected 
by numerous subscriptions of small sums, of which the chief 
projector is to retain a principal share in the management, and 
the shares to be transferable, in order to facilitate the escape 
of those who are in the secret, and to make redress more difficult 
and fruitless. Another object was to secure the public. Legal 
\ Corporations are known and can be made responsible by their 
property, and punished by the forfeiture of their Charter ; but 
bodies of this sort, indefinitely numerous and having only in- 
dividual existence, can with difficulty be traced, and cannot a£E6rd 
the same protection to the public who deal with them. 

Lord Ellenborough, C. J., at the conclusion of the argu- 
ment, observed that it was a question of considerable novelty 
IUpon the construction of the Act, which, though of some stand- 
ing, could not lie considered as obsolete ; yet the long period which 
.bad intervened since the passing of the law, and the little use 
which appeared to have been made of it, might perhaps afford some 
excuse for this party, and for others who of late may have been 
engaged in similar projects, if it should appear that they had 
fallen unawares into the commission of an offence. The Court 
would therefore take into consideration, first, whether the acts 
imputed to the Defendant were illegal; and next, whether under 
'the circumstances, it might be proper to grant the information 
prayed for. The first question was of very extensive consequence, 
as it might affect other cases -, and the Court would wish their 
decision to have as much public benefit with as little private 
inconvenience as possible. 
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Two days afterguards his Lordship delivered fh6 opiAloli nf 
the Court to this efiFect :•*— 

Th6 eaa^ hetis been very fUD y at^ed, and the application fef an 
infbhnation has at least had thi^ goodefi^6t^ that it has prodtl6i9d 
a Ml discussion of the questioti^ and has glYen a general iiot«^ 
riety to the citistence of the Statute of the 6th of Gfeo. I.—So that kM 
person can hereafter pretend to say that it is an obsolete IblV¥, and 
on that account no longer to be enforced s^inst such as offend 
against the provisions of it. After a lapse, however, of 9t 
years since any authenticated proceeding has been had upon this 
branch of the Act, and when other ways Ard Btill open to the 
party now applying to put this Act in force against otfender9> 
the Court,, in the exercise of a sound discretion, under all the 
circumstances of the case, Will forbear to interfere in this 
extraordinary manner. But, at the same time^ we wish it to be 
understood that it is not because we think that the facts 
brought before us are not witfiin the penalty of the law ; but wfe 
choose to express ourselves with the greater reserve, because the 
Defendant may still be indicted, and the Court may still be 
called, upon the removal of the indictment by certiorari, or 
upon an information filed by the Attorttey-Greneral, to give their 
opinion on this very case. But, independent of the general ten- 
dency of schemes of the nature of the project now before us to 
occasion prejudice lo the public, there is besides in this pro- 
spectus a prominent feature of mischief j for it therein appears 
to be held out that no person is to be accountable beyond the amount 
of the share for which he shall subscribe, the conditions of which 
are to be included in a deed of trust to be enrolled. But this is 
a mischievous delusion, calculated to ensnare the unwary public. 
As to the subscribers themselves, indeed, they may stipulate with 
one another for this contracted responsibility j but, as to the rest 
of the world, it is clear that each partner is liable to the whole 
amount of the debts contracted by the partnership. I forbear to 
comment on lesser circumstances, such as the smallness of 
the sum to be subscribed in the first instance, which seems to 
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carry an appearance of holding out a lure to the unwary^ and 
other features in the case. But^ considering that this is brought 
forward after a lapse of so many years since any similar prose- 
cution was instituted, and brought forward by a party who does 
not profess to have been himself deluded by the project, and 
the Statute having been passed principally for the protection of 
unwary persons from delusions of this kind, the Court think that, 
in the exercise of their discretion, they should not now enforce the 
Statute against this Defendant at the relation of a person so cir- 
cumstanced, leaving the Relator to the common law remedy by 
indictment, or the Defendant to be proceeded against by His 
Migesty's Attorney-General, ex-officio, if he should deem it 
advisable for the protection of the public. But the Court think Y 
it is fit that this Rule should be discharged without costs. And j 
they recommend it as a matter of prudence to the parties con- ^ 
cemed, that they should forbear to carry into execution this y/ 
mischievous project, or any other speculative project of the like "^ 
nature, founded on joint stock and transferable shares 3 and we V 
hope that this intimation will prevent others from engaging in ' 
the like mischievous and illegal projects. 
Rule discharged, without costs. 
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No. 2. 
Buck v. Buck. 

(l«t Camp. 547.) 

Action for money had and received, to recover the sum of 
^9^S, under the following circumstances : — 

The Defendant was employed by the Plaintiff to purchase for 
him five shares in a Company lately established, called the 
British Ale Brewery. He purchased them accordingly^ and they 
were transferred to the Plaintiff. The highest premium upon 
shares in thb Company was then ^^5 each ; but the Defendant 
charged and received from the Plaintiff the sum of ^50, as the 
premium upon those he had purchased -, and it was contended that )| 
the excess above the real amount of the premium was money had r, 
and received to the Plaintiff's use. It appeared in evidence, how- 1 
ever, that the British Ale Brewery is a public company, neither ^« 
incorporated by charter nor Act of Parliament; that its stock was | 
raised by public subscription, and that its shares are transferable. | 

Best, Seijeant, insisted that the transaction out of which 
the action arose was illegal; that the parties vrere in pari delicto; 
and that the money therefore could not be recovered from the 
person in possession of it. This Company was clearly within 
6 Geo. I. c. 18, s. 18, and was to be considered a common nuisance. 
It followed that any. contract concerning these shares was a 
breach of the law. The Statute itself had expressly prohibited all 
'^ public subscriptions, receipts, payments, assignments, trans- 
fers, pretended assignments and transfers, and all other mat- 
ters and things whatsoever, for furthering, countenancing, 
or proceeding in any such undertaking or attempt;** and the 
transfering, or pretending to transfer or assign any share or 
shares in such stock or stocks^ was declared to be a misde- 
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meanour punishable with the peoalties of pnemunire. — The case 
of The King v. Dpdd was decisive. An Information was there re- 
fused, on account of the Statute having been so long allowed 
to lie dormant that the party might have been ignorant of its 
existence ; but the Court of K. B. distinctly intimated an opinion 
that unincorporated companies with transferable shares were 
within the provisions of the Statute, and earnestly warned all 
persons from engaging in such illegal and mischievous projects 
for the future. 

Shepherd, Seijeaat, contra, denied that this Company was 
within the Act, as it did not tend to the common grievvnce, 
prejudice or inconvenience of His Mfgesty's subjects, and it was 
cmly companies with this tendency that the Legislature meant 
lo prohibit. The object of the British Ale Brewery was to 
carry on a lawful trade in a lawful manner, and to furnish to 
the public at a cheap rate, and of a good quality, an artic^ of 
the first necessity. It was a public benefit therefore, instead oi^ 
nuisance -, and was no more illegal than any other partnership 
oomprehending a great many members. At any rate, the 392h 
might be recovered from the Defendant, as he had obtained it 
fraudulently^ and it might be separated from the rest of the 
transacticm* 

Sm Jamss Maksfibld, C. J., nonsuited the Plaintiff, with 
leave to move to enter a verdict in his fttvoar^ but the case was 
aot brought before the Court. 
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In a still Ifiter case. Lord Ellcnb<hiouc« held that an in- 
dictment could not be supported for a conspiracy to deprive a 
man of the office of Secretary to one of these Companies ^ and 
that to collect subscriptions for them as Secretary, comes so near 
to obtaining money upon false pretences, that if a man is 
indicted for so doing, he cannot be oonsiderQd as prosecuted 
without any reasonable (Mr probabk oaose. 



79 

Rex v. Stratton and Otliers. 

SUtiDgs after H.T. 1809. 

Indictment for a conspiracy to deprive one Thompson of the 
office of Secretary to the Philanthropic Annuity Society^ and to 
prosecute him without any reasonable or probable cause^ for 
obtaining money upon false pretences. 

It appeared that this Society is an unincorporated company^ 
with transferable shares 3 that there was a violent dispute 
amongst the Subscribers as to the choice of a Secretary 1 that 
one party^ headed by the Defendants^ cashiered the Prosecutor ^ 
that he still went on collecting subscriptions, and that they in* 
dieted him for obtaining money upon false pretences^ of which 
be was acquitted. 

LoKD Ellenborough. — This Society was certainly illegal ; 
therefore, to deprive an individual of an office in it, cannot b e 
treated as an injury. When the Prosecutor was Secretary to the 



Society, instead of having an interest which the law would 
nrotect^ he was puilty of a crime . InDodd's case all the 
Judges of this Court were agreed upon the illegality of 



these Association s; and I understand there has since been a 
nonsuit in the Common Pleas upon the same ground ; nor can I 
say that the Prosecutor was indicted without reasonable or 
probable cause. I thought he was not guilty of the offence 
imputed to him, because it did not appear that he acted with a 
fraudulent purpose; but he did obtain the money upon a false 
pretence : ke pretended that there was then a real legal Society, 
to wh ich he was Secretary ; whereas no such Society existed. 
The Defendants must all be acqmtted. 
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No. 3. 
Tlie King against Webb, Barber, and Others. 

(14 East, 406.) 

This was an Indictment found at the Quarter Sessions in War- 
TT ickshire, and afterwards removed into this Court by Certiorari. 
The indictment contained eight counts ; upon the first, thirds 
and fourth of which the Defendants were acquitted at the trial. 
The second stated that the Defendants, contriving and intending 
to prejudice and aggrieve divers subjects of the King, in their 
trade and commerce, under false pretences for the public good, 
after the ^4th of June 1720, to wit, on the 1st August 1808, at 
Aston, near Birmingham, in the county of Warwick, did, accord- 
ing to their own device and scheme, make subscriptions towards 
raising a great sum uf money for establishing and setting on foot 
^a certain new and unlawful undertaking, tending to the common 
grievance, prejudice and inconvenience of great numbers of 
the King's subjects, in their trade and commerce, that is to say, 
did make subscriptions towards raising a sum not exceeding 
^0,000, to be divided into not more than 20,000 parts or 
shares, for the purpose of buying com, grinding the same, 
making bread, and dealing in or distributing of flour and bread, 
and for other purposes unknown 3 which undertaking was a 
public undertaking, and did then and there and still doth 
relate to a£^rs in which the trade, commerce and welfare of 
great numbers of the King's subjects were and are concerned, to 
wit, &c. to the common nuisance of all the King's subjects, 
against the form of the statute, and against the peace, &c. The 
5th count charged that the Defendants subscribed towards collec- 
ting and raising by subscription a great sum of money, not 
exceeding ^20,000, to be divided into not more than 20,000 
shares, for the purpose of assisting and favouring a certain other 
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new and unlawful undertaking, tending to the common grievance, 
&c. (as before) ; and did then and there pay, upon such subscrip- 
tion, certain small sums, amounting in the whole to a large 
sum> to wit, s^30 ; which last undertaking was a public under- 
taking, &c. (as before) « The 6th count charged that the Defen- 
dants presumed to act as if they were a corporate body, and 
pretended to raise a transferable and assignable stock, without 
any legal authority, and without any charter from the Crown for 
so doing, that is to say, as a corporate body for the purpose of 
buying corn, grinding the same, making bread, and dealing in 
or distributing of flour and bread, and for other purposes un- 
known^ and having a number of shares, not exceeding ^0,000, 
transferable and assignable by and from the holders of such 
shares to any other person or persons, at the pleasure of the 
holders thereof, to the common nuisance of all the King's sub- 
jects> &c. against the form of the statute, &c. against the 
peace, &c. The 7th count charged that the Defendants, without 
any legal authority and without any charter from the Crown for 
so doing, pretended to raise a transferable stock, and assignable 
from the holders thereof to any other person or persons, at the 
pleasure of such holders, to the common nuisance, &c. and 
against the statute, &c. The 8th count charged that the Defen- 
dants, contriving and intending as aforesaid, did, according to 
their own device and scheme, further countenance and proceed 
in a certain other new and unlawful undertaking, tending to 
the common grievance, prejudice^ and inconvenience of great 
numbers of the King*s subjects^ in their trade and commerce, 
that is to say, an undertaking for the purpose of buying corn, &c. 
(as before) ; which last was a public undertaking, and did then >. 
and there and still doth relate to afifairs in which the trade,^^^ 
welfare and commerce of great numbers of the King's subjects 
were and are concerned, to wit^ at Aston, &c. to the common 
nuisance, &c. against the form of the Statute, &c. and against 
the peace, &c. 

Upon these several counts the Jury found a special verdict^ 

o 
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which stated in substaace that Birmingham^ in the comitif of 
>Varwick> is a large and populous town^ inhabited by lAaby 
persons^ employed as labourers and workmen in (fivers manu- 
factories carried on there, and that, in the year 1796, th^ priee 
of bread having risen to a very great and extraordinary h/tx^si 
throughout the kingdom, a Deed-Poll, dated the ^d of Nb>rember 
in that year, was executed by the Defendants (Barber, To wnsheni!^ 
Warner, and Goddington) and divers others to the jurim un« 
known, the said named Defendants and the said other person^ 
then being inhabitants of Birmingham or the neighbourhood 
thereof, whereby each of the said parties, whose names were 
thereunto subscribed, mutually covenanted and agreed with the 
others, their executors, &c., and assigns, that the parties thereto 
should be joint traders and copartners, in the business of buying 
corn, grinding the same« making bread, and dealing in and 
distributing of flour and bread, in such manner as should be 
thought most advantageous to the copartnership by the -Com* 
mittee for the time being, to be appointed in manner therein 
mentioned, and that the copartnership should commence fixim 
thelstof June then last, and be continued until determined in 
manner thereinafter mentioned, and should be carried on under 
the name or firm of the Birmingham flour and Bread Com*« 
pany; and also that the said joint trade should be carried 
on upon a capital or joint stock not exeeeding^^b,O0Oi 
to be divided into not more than ^0,000 equal shares -, and it, 
was by the said deed-poll, amongst other things, agreed tha t . 
I no partner should hold more than 20 shares, unless the sameT 
J ^ ^ should come to him by marriage or other means therein men* 
tioned ; and that, if anv transfer, gale, or assiemment. shoidil 
thereafter be made, by any of the said partners, to attiy person 
/^ ^A, holding or entitled to as many shares as should, with the shares 
/ so transferred, sold or assigned, exceed 20 in number for each 

Tl^^^^P^^ Member (except by marriage, bequest^ succession, or other act 

of law) , tha t such share or shares as should exceied 30 fbr each 
person should sink into the said capital or joint stocky for the 
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benefit of the said copartnership ; that ground should be bought 
or rented^ and proper mills^ store-rooms^ bake-houses^ and 
other eonvenienees^ should be erected^ and the business carried 
on where the Committee for the time being should appoint ; anjl /j i/ 
that each of the parties thereto , his executors, &c. and assigns, 
in respect of each share, should weekly purchase from the 
copartner ship, at the prices fixed by the Committee, such a y^ 
quantity of flour and bread, or flour or bread, not exceedmg m i>^^^^^^<^y£^ 
value \b, a- week for each share, as the Committee should deem J^yj^J^^ / 
expedient ; that in default of the party paying for the same, hiy ^^^ y 

share should be forfeited and sold, &c. (The Deed then con- ^A.^"^^ ^ 
tained a proTision for the appointment of a Committee of 21 /?2^^ ^ ^ 
partners, for the management of the concern.) That the Com* ^ /^5^^^ 
mittee should convene a general meeting of the partners when /// / 
llhey should think proper, when a state of the afi^rs of the said >^/^/5«MS*5^ 
partnership should be laid before them, and the votes of a ^ 
majority of the partners in value then present should be final 
dnd conclusive— -the Votes to be taken by shares, and not by 
voices 5 that the said capital or joint stock should be paid to 
the Bankers for the time being, by such instalments as should 
be ordered by the Committee, so as no call ishould exceed i£\o 
per cent, on each share, or be made at less than a month fiY>m' 
the preceding call 3 and every person, who should neglect <st 
refuse to make good such payments for a month, should forfeit 
his shares, which should sink into the joint stock; 'that no I 
partner should at any time sell, assign, or transfer, any share i /I 
or interest in the said joint trade, to or in trust for any person; I ^"ZuAyt^ ^ 
unless the person to or for whom the same should be sold> I / / 

assigned, or transfierred, should enter into such covenant or co- \/^^^ ^^^li^ 
venants with the partners for the time being in the said joint 
trade, or with a trustee by them or their Committee to be ap- 
pointed, for the performance of all and every the covenants^ 
clauses and things therein contained, by virtue of a power there^ 
inafter contained, in the same manner as such person so selling,! ? ^ , "j 
assigning, or parting with the same, ought tor do or have done^l ^^^^^|^5^ 
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the Prosecution and Bramston for the Defendants -, the argu* 
ments turning upon the application of the Stat. 6 Geo. I. cap. 18, 
§ 18 and 19> to the facts stated in the special verdict. The 
cases referred to in the course of the argument were Dodd*s 
case^ Buck v, Buck^ and Rex v. Stratton and others. And, 
after time taken by the Court for further consideration of the 
case. 

Lord Ellenborough, C. J., now delivered Judgment. This 
was an Indictment founded on the Stat. 6 Geo. I. cap. 18, § 18 
and 19, by which certain mischievous and dangerous under- 
takings^ therein specified, are declared to be public nuisances. 
[After stating the indictment and the substance of the special 
verdict, his Lordship continued.] The special verdict in this 
case has not found that the acts imputed to the Defendants 
were, in fact, grievous, prejudicial, or inconvenient, to any o f 
His Majesty*s subjectg , during the time to which t^ ig. ii^^ic^in|nt 
relates : on the contrarj^THfTouna tnai tne unaerSEiSg^^S 
SngRRRly set on foot from laudable motives, and that the same 
was, in its original institution, and 6 till is, beneficial to the 
inhabitants at large of the town of Birmingham and its neigh- 
bourhood /but it was urged that the facts found to have been 
^done on the part of the Defendants are such as the Statute 
\ I If assumes and concludes to be grievous, prejudicial and inconve" 
1^' . Ill nient to great numbers of His Majesty's subjects^ and that they 

>mu8t accordingly be deemed so in point of law, though they ai^ 
>Hot found to be so in fact. The acts supposed to be made out 
against the Defendants are these. 1st, That they have raised 9 
large capital by small subscriptions ; 2dly, That this has beev 
done to enable them to buy and grind corn, to make bread, and 
to deal in and distribute flour and bread ; 3dly, That the shares 
in this capital are transferable ^ and 4thly, That the subscribers 
have presumed to act as if they were a body corporate. The 
first and second of these points are certainly established 5 the 
third is made out to a certain extent, but to a certain extent 
only ', and the fourth is not made out. That the shares are not 
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transferable^ unless under the restriction that the vendee shall 
enter into covenants to demean himself as though he had been 
an origiii al su bscribe is quite clear^ because there is an ex- 
press clause to this effect^ in the Deed-poll of Sept. 1796,/ The 
nature of the thing, too, imposes this additional restriction upon 
the transfer of shares, that the vendee must either be resident 
at or near Birmingham, or must have an agent there, because 
the possession of each share imposes upon the holder the obli- 
gation of taking weekly so much bread and flour, not exceeding 
one shilling*s worth per share, as the Committee should fix. 
The shares in the stock, therefore, are not generally transferable^ 
but are virtually restricted to persons in the neighbourhood 
only : they are tranferable to no one who will not enter into 

• 

covenants and take his weekly portions ; no one can become a 
purchaser of more than twenty eJiares ; and, for a ujrthing which 
appears in the deed, it may be essential that upon each transfer 
the consent of t he othgr Meml^ e rs or of th^ Coip m^tte e should 
he obtained . ][tjiULibi& e5{eat^only,.,aadin.^iimaEMaer, t^ 
ghares arc transferable. ^ As to the fourth point, that the sub- 
scribers have presumed to act as if they were a body corporate^ 
how i& this made out? It was urged that they assumed a 
common name, (which, however, does not appear to have been 
the case)— 'that they have a committee, general meetings, and 
power to make by-layirs ; but are these unequivocal indicia and 
characteristics of a corporation? How many unincorporated 
insurance companies, and other descriptions of persons, are 
there, that use a common name, and have their committees, 
general meetings, and by-laws ! Are these all illegal ? . or, 
which of these particulars can be stated as being of itself the 
distinctive and peculiar criterion of a corporation ? Taking it, 
then, that these subscribers have not acted peculiariy as a body 
corporate, but that they have raised a large capital, by small 
enbscriptions, for the purpose^s stated, and that the shares in 
such capital are, to the extent already pointed out, transferable, 
it remains to be considered how far this is necessarily^ per se. 
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without any prejudice to^ any individual^ constituted an offence 
by the Stat. 6 Geo. I. cap. 18, § 18 and 19. The title of that 
Act, as far as it has refe]^ence to this subject, is for restraining 
several extcavagant and unwarrantable practices therein men- 
tioned. The occasion of passing it is well known. Subscrip- 
tions had, about that period, been opened, to an enormous 
extent, (to as much, it is said, as ^300,000.000,) uj^n the 
wildest scheme imaginable; the shares in such adventures were 
transferable : they were as common an article of sale at market 
as the stock in the public funds, and had been sold at immense 
premiums. The first clause in the Act, applicable to this subject^ 
begins by reciting '' that it was notorious that several undertakings 
*' or projects of diflferen't kinds had been publicly contrived and 
" practiced, or attempted to be practiced, which manifestly tended 
*' to the common grievanc e, preju dice, an d inconvenience of 
great numbers of His Majesty's subjects, in their trade or 
commerce and other their affairs, and that the persons who 
contrived or attempted such dangerous and mischievous un- 
dertakings or projects, under false pretences of public good^ 
did presume, according to their own devices and schemes, to 
open books for public subscriptions, and to draw in many un- 
wary persons to subscribe therein, towards raising great sums 
of money ; whereupon the subscribers did pay small propor-* 
tions ; which dangerom and mischievous undertakings or projects 
related to several fisheries and other affairs, wherein the trade, 
'' commerce, and welfare of His Majesty's subjects, or great 
" numbers of them, were concerned or interested.** This is 
the substance of the first recital, and it seems to refer to such un-t 
dertakings and projects as tended to the common grievance, &c. of 
many of the King's subjects, and to subscriptimis upon such un- 
dertakings and projects only. The next recital is, ''that in 
" many cases the said undertakers and subscribers (that is, as it 
y f ' should seem by the first recital^ the undertakers and subscribers 
*? upon projects of such a tendency) had presumed to act as if they 
f' were corporate bodies^ and had pretended to make their shar^Q 
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*' in stocks transferable without any legal authority by Act of 
'^ Parliament or Charter, and in some cases the undertakers or jn y' 

" subscribers had acted_or_pretend ed tp^acL un^^r some charter , ^^^ ymi. 
*' granted for special purposes therein expressed , and had use4 
" such charters for raising joint stocks and making transfers, for 
" their own private lucre, which were never intended by the ^ 
*^ charter, and in some cases the underta kers or subscribers^^ <V^^ T "^ 
*' had acted under some obsolete charter i that many other 
" u nwarrantable pract ices, stated to be too many to enumerate, ^. 

had been, were, and might be contrived, &c., to the ruin 
and destruction of many of the King's subjects, if a timely 
'' remedy were not provided r^and that it was become abso- 
lutely necessary that all public undertakings and attempts, 
tending to the common grievance, prejudice and inconvenience 
of the King's subjects in general, or great numbers of them, 
in their trade, commerce, and other lawful afiBiirs, should be 
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effectually restrained and suppressed by suitable and adequate 
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punishments. It then, for suppressing such mischievous 
and dangerous undertakings and attempts, and preventing 
the like in future, proceeds to enact that all and every the 
*^ undertakings and attempts, c?escri6ed as qforesaidy^eind all yL ^^^^4 






*' other public attempts and undertakings.^ ^cncfins fo the com* ^fjC/^ ^^ 
" mon grievance, &c. of the King's subjects, or^veat numbers x /^ 

'*" of them, in their trade, commerce, and other lawful affairs, ^^799^ 
/'' and air public subscriptions, receipts, payments, assignments,^^ 
" transfers, &c. and all other matters and things whatsoever, 
" for furthering, countenancing, or proceeding in any such 
'' undertaking or atterapt)(and more particularly the acting or /i^y^^Pi^fft 
'^ presuming to act as a body corporate, the raising or pre- 
'^ tending to raise transferable stock, the transfering or pre- 
*' tending to transfer any share in such stock, without legal 
'' authority by Act of Parliament or Charter, and all acting or 
*' pretending to act under any charter, granted for special pur* 
'^ poses, by persons using such charter, for raising a capital 
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stock or making transfer of such stocky where such charter 
did not design the raising or transfcring such stocky and all 
acting or pretending to act under any obsolete charter> 
•' become void or voidable by non user or abuser, or for want of 
'' elections^ shall be deemed illegal and void.'* Whatis> there* 
lore, thus described as illegal, may be divided into two classes : 
jyy. ^t xs%, the undertakings described in the preamble, especially 
those in which tlie parties pretend to act as a body corporate or 
to have transferable stocky and, secondly, all other under- 
/ takings tending to the conmion grievance, &c. of the King's 

^ ^ subjects, or great numbers of them, in their trade, commerce , 
, or other lawful affairs, raising transferable stock, &c. &c. The 
19th section provides that all such unlawful undertakings and 
attempts, so tending to tJie common grievance, &c. as before, and 
the making or taking any subscription for that purpose, the 
receiving or paying any money on such subscriptions, the 
niaking or accepting any transfer or pretended transfer of any 
share or shares upon such subscriptions, and all and every other 
matter and thing for furthering, countenancing or proceeding 
in any such unlawful undertaking or attempt, and more parti* 
Gularly the several acts more particularly prohibited in the pre- 
ceding clause, of acting as a corporate body, raising transfer- 
iible stock, or assigning any share therein, without legal 
authority, and acting under charters, & c. shall he deemed pub - 
lie nuisances, and shall be tried as such, and all offenders there in 
shall be liable to the punishment to which persons convicted of 
public nuisances are subject , and, moreover, shall incur and 
sustain any further pains, &c. as were ordained by the Statute 
of Provision and Praemunire, made 16 Ric. II. that is, forfeiture 
of all lands, goods, and chattels, and imprisonment for life^ 
By § 20, any merchant or trader sufferin g p artic ular dajgaage 
in his trade, &c., by occasion or means o f any undertakiqp 
or attempt, matter or Jhing, by that actjdeclared u nlawf ul^ 
is entitled to re me dy by^ action ; and, by § 21, any broker, 
/bargaining for buying, selling, &c. any share or interest in 
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any of the undertakings by that Act declared to be uplawfid* 
or in any stock or pretended stock of such undertakers^ shall 
be rendered incapable of again acting as a broker^ and 
forfeit a^500. The Act then contains provisoes that it shall no(k 
extend to undertakings setUed before the ^4th pf June 171S> nor 
to the two companies es^tablished under that Act^ viz. the Royal V 
Exchange and London Assurance Companies, nor to the South * 
^ea Company, nor to the carrying on home or foreign trade ia ' 
partnership, in such manner as had usually been done and before^ 
that Act might legally be done, nor to corporations before created i 
for carrying on trade, nor to subscriptions for enlarging the Stock I ' 
of the South Sea Company, nor to the East India Company, p ^ 
Upon this view of the Statute, we think it impossible to say thait j ■ 
it makes a substantive offence to raise a large capital by small i . 
subscriptions, without any regard to the nature or quality of the i * 
objects for which the capital is raised, or whatever might be the pur • \ I 
poses to which it was to be applied. The recital in the Act, as far ! M 
as it refers to siubscriptions, is this, that the persons who contrivfs ! 
such dangerous and niischievous undertakings or projects (i» e. \ t 
such as manifestly tend to the common grievance, &c.) under ' I 
J/ ^9to^ pretences of public good, do presume, according to their i \ 
^ own devices and schemes, to open books for public subscription?, [ 
^ and draw in many unwary persons to subscribe, &c. The sub*- ^ 
^dptions, therefore, which the preamble contemplated, wer^' 
su^^mptions upon dangerous and mischievous projects, where tb^* f 
preten^l of ^blic good were false and where the unwary were •" 
the persons who were drawn in to subscribe. The enacting pail^ i ; 
in § 18, where it refers to subscriptions, makes illegal eU; 
public subscriptions, &c., for furthering, countenancing or pro- ; 
ceeding in any such undertaking or attempt, that is, such under- ; 
takings or attempts as are specially pointed out in the preamble, y f 
or any other public undertaking or attempt tending to the common \ \ 
grievance, &c. The enacting part of § 19 relates to all such. * 
unlawful undertaking s and attempts so tending to the common 
grievance, & c.lNtnd the making or taking of any subscriptions 
for that purpose, &c. It is only, therefore^ where the subscription 
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18 with reference to undertakings, &c. which the Act prohibits^' 
that it is illegal : the Act does not apply indiscriminately to all 
eubscriptions. The purpose for which this capital was raised, viz. 
the buying corn, &c. not manifestly tending to the common 
grievance, and being in the case expressly found to be heneficial, — sJ 
the only remaining question b this. Whether, as the shares in 
this institution are, to the extent which has been poiiited out, 
transferable, the Defendants have ofifended against this Act, in 
respect of having niised such a subscription of transferable stock ? 
It may admit of doubt whether the mere raising transferable 
stock is in any case, per se, an offence against the Act, unless it 
has relation to some undertaking or project which has a tendency 
to the common grievance, prejudice, or inconvenience of His 
Majesty's subjects, or of great numbers of them. The mischief 
intended to be remedied arose from such projects and undertak- 
ings ; and the suppression of such projects and undertaking^ 
seems to be the greater object of the Act. But, without entering 
particularly into that point, it may be suflfic ient t o say here, that^ 
in the qualified extent to which these shares are transferable, it 
^nnnt he said that there has been such a raising of transferable 
llockasjojall clearly within the scope of the Act. It was not V 
the object of the undertaking to raise stock for the purposes of ji 
iransfer, nor to make such stock a subject of commercial specu* V 
lation or adventure : it is made expressly transferable, to no one 
individual, to a greater amount than gS^O ; and the purchaser is 
oMiged, in every case, to enter into covenants , and to comply 
with the condition of taking from the institution a weekly supply 
of bread and fl our. For these reasons, we think that the facts 
Stated in this special verdict do not bring the Defendants within 
the prohibition of this Act of Parliament, so as to make them^ 
according to the fair sense and meaning of it, liable to be found 
guilty onany of the counts in this indictment, and that thejudg« 
ment must, therefore^ be entered for the Defendants, 
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No. 4. 
Pratt v. Hutchinson. /$ J2^ 

(15 East, 511.) 

In Debt on Bond, dated the 17th December, 1809, whereby 

the Defendant bound himself, in the penal sum of ^4^0, to the 

PlaintifiP, as Treasurer to the Society called The Greenwich 

Union Building Society. The declaration stated the condition 

of the Bond, reciting that by a certain Deed of Rules and 

Regulations, dated 7th of January, 1809, one T. M. and I. K.» 

with divers others, had founded a Society, called The Greenwich 

Union Building Society, to raise, by monthly subscriptions, a 

fund or capital, to be laid out in building houses, and to divide 

the same between them^ under and subject to the rules and 

regulations thereinafter expressed ; and that it was by the 1st 

Article in the said Deed declared, that the Society should 

consist of no more than 50 members, holding in the whole not 

more than ^00 shares of £210 each \ and that, by the 5th 

Article, the members should draw lots, from time to time, 

as often as the funds of the Society amounted to £100 clear : 

and, by the 8th, 9th, 10th, and 11th Articles, every share 

should consist of a dwelling-house of the best materials, to be 

completed in a workmanlike manner, and should be begun by 

the bricklayer and carpenter thereinafter named, within one 

week after every notice for that purpose, and should be roofed 

in within three weeks, and completed within six months after 

such notice 3 in default of which, the bricklayer, carpenter, 

or other tradesman, should forfeit for his neglect £h per cent. 

upon their respective bills. Then followed clauses, that no 

money should be advanced to any tradesman until the house 

ordered should be completed to the satisfaction of the Society'^ 

Surveyor, and then the Treasurer should have an order from 

the Society to pay the several bills ; and that, from the time 
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such house should be finished, the member owning the same 
shouUl pay to the Society^ £5 per cent, per annum on the 
af 210 share so drawn and advanced, until the final close of the 
Society, by each member having paid his £210 on each share hM 
by him ) and that every member, who should have built his 
house previous to his having a prize or share, which he should 
be permitted to do, should, whenever he should be the 
successful drawer, be paid <£210 for every share he should 
hold, provided he employed the tradesmen to build the same, 
appointed by the Society, and not otherwise; and, in case 
the said tradesmen should not have been paid by the said 
member, they should be paid by the Treasurer, &c. in the first' 
place, and the surplus only, if any, of the said ^10 paid to 
such member. By Article 13, each person, on having the 
i£^lO advanced on each share, shoiild deposit his title-deeds, 
or other good security to the satisfaction of the Society, in the 
Treasurer's hands, till the final close eft the Society ; and further 
reciting that T. Mumford and J. Skeen had become entitled to 
one share, and entitled as such to the advance from the Society of 
^210, on depositing their title-deeds, or giving good security 
e& aforesaid; and that the Society had agreed to accept the joint 
and several bond of them, and of the Defendant and one H. 
Caslin, ' as their sureties, for the due payment of the interest 
for the money advanced to them, and for all future payments 
to them by the Rules of the Society, and also for the due per- 
formance by them of the said Rules ; and that the Plaintiff, as 
Treasurer, had paid to Mumford and Caslin ^210 on one 
share. The condition of the Bond was, that if Mumford and 
Skeen should pay to the Treasurer, for the use of the Society, 
interest on the said sum of £210, so advanced to them, at the 
rate of £5 per cent, and also the monthly subscription of two 
guineas upon their said share, until the final close and determi- 
nation of the Society, and also keep all the Rules, &c., then 
the Bond to be void. The Declaration then alleged several' 
breaches in nonpayment of the interest and monthly subscrip- 
tions for a certain time* 
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The D^ftDfdant pleaded that after the mlaking of the Act of 
the 6th Geo. I., c. 18, the said Society was foanded for raising' 
a joint stock hy small tifionthly subscriptions, anrf making 
transferable shares of the same ; and that, by the 3d Article 
of the Deed of Rules, &c., it was declared that the members 
should meet on the first Thijhrsday in every mbnth/&c, when the 
books should continue open for two hours, and each member 
should pay two guineas on every share held by Kim, uttil £^10 
should be paid for each shar^ ; such payments to be made id 
the Treasurer, &c., and, by the 4th Article, any member 
neglecting to make his payment at such meeting should 
forfeit 2^. 6d. 5 and, if such arrears and forfeiture were ndi 
paid at the next meeting, theft he should forfeit 55., and for a! 
third like default lOs. 6d. ; am'd if, after notice, h6 should neg- \ 
lect to comply with the Articles, he should be excluded, and • 
the money advanced by Mm forfeited, unless he should provide 
a person, within thr6e months from ^is last default, who 
should be voted eligible to become a member by the Society; 
in which case the member selling his share should foi'feit id 
per cent, upon his subiscriptlon for the benefit of the Society; 
unless the default appeared to happen from the misforttine of 
the person so selling his share. Atod, by the SOth Article; 
every member should have full power, at all times, to sett 
his shares privately, whenever and at what price he shotiTd 
think proper 5 and that the Secrettti'y should transfer the sam^^' 
in the transfer-book of the Society ; and that every transfer 
should be signed and witnessed by thte Secretary, provided thatf 
every purchaser becoming a member Should, on his admission, 
become a party to the A f tides, and duly execute and observe" 
the same ; and that no person should be permitted to purchase 
any share until he should have been first proposed and approved, at 
a meeting of the said Society y by at least three* fourths of the' 
members present 5 and that by the 2^th Article it was declared' 
that certain tradesmen (named) should be employed by the 
Society, in their several capachids, and no others. And then 
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the DefendaDt averred that the Society was not established 
either by Act of Parliament, or Charter^ or other legal authority* 
and that the obligation declared on was void in law, by force of 
the statute. 

To this there was a general demurrer. 

Marry ATT was to have argued in support of the demurrer, 
but the Court thought it unnecessary to hear him. 

Lord Ellenborouoh^ C. J. called on the Defendant's 
Counsel to state upon what grounds it could be contended 
that the shares created by this agreement were transferable stock, 
within the meaning of the Statute 6 Geo. I. c. 18. s. 18, when 
the holder had not the power of transferring his share except 
upon certain conditions, namely, upon the purchaser being 
approved by the Society^ and becoming a party to the Articles* 

CoMYK, for the Defendant, said that the plea had been put 
in before the decision of the Court, in the case of The King 
against Webb and others, was known, and upon the opinions 
intimated in the former cases, which, he submitted, were not 
impugned in this respect by Webb's case, in which the nuisance 
of that particular undertaking was expressly negatived by the 
special finding of the Jury, which stated that the Company 
was originally instituted from laudable motives, and that 
it then was and still continued to be beneficial to the inhabi- 
tants at large of Birmingham, where it had been set on foot. 
[Bayley, J, The plea does not allege generally, as a 
question for the Jury, that this Society was prejudicial to 
the public at large; and, therefore, unless it be brought 
within the Statute, it is no answer.] Taking it, then, not 
to be within the Statute, so far as the right of transfer of the 
shares is of a limited nature, it is still within it as a project 
for raising a large sum for building houses by small subscrip- 
tions, which is one of the very speculations mentioned in 
Anderson's History of Commerce, as one of the bubbles of 
the day which gave rise to the Act of Parliament. Then the 
stipulation in the Articles, that certain persons only shall be 



g^ employed in the t>uildii]ig> and not others, is in restrsiint of 
r trade and against the general policy of the law. [Lord 
Ellenborough^ C. J. How can it be said to be in restraint 
of trade^ to contract for the empldyment of particular trades- 
men^ in whom the paHies have a confidence! ?] It would not 
be illegal iii individualsi exercising their own judgment 
upon it i but persons cannot indiscriminately combine not to 
employ any other thaii certain persons. [Lord Ellenborouoh^ 
C. J, The combination must be for some illegal object; 
but there is nothing illegal in stipulating to employ 
particular persons only in the building.] The clubbing 
together of numbers of persons> with transferable shares^ 
even though limited for the purpose of carrying on trade^ 
was one of the very mischiefs intended to be prevented 
by the Act. It is calculated to put down individual industry 
and competition, which is most advantageous for the public. 
If fifty persons may do this^ why may not a thousand ? 
[Bayley, J. That would bring it to a question of fact for 
the consideration of the Jury, whether the extent of the 
nunibers engaged in such undertakings was not prejudicial^ 
in fact, to the public. Lb Blanc, J. When every member 
has paid his 46210, as I read it, the engagement is to dose.] 
Lord Ellbnborouqh, C. J., said that the Court were all 
clearly of opinion' that there was no pretence for the objection 
made upon the Statute by the Defendant, and gave judg« 
nent for the Plaintiff. 
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No. 5- 

CikllLEN V. I>RURY. 

(1 Yes. & B. 154.) 

By Incleniure, dated the ^Ist Jane, 1808, the PkintUb^ 
the Defendants, and divers other persons, agreed to become 
partners m a concern called The Bankside Breistry^ for » terna 
of ninety-nine years, subject to certain regulaticms, aaiongBt 
ivhicb were the following : — ^That the afiairs of tha eoaeena 
should be conducted by Drury and two other of the Defettdaato^ 
by name, as managers, at a certain salary^ each partBer 
to possess a seTcral and distinct right to his share, ao that 
it should go to his representatiTes, and not accrue to the 
survivors } that the managers may, at any gettcral meeting'^ 
be removed, and other persons elected, such vemoval being 
approved at a second general meeting \ that general meetings, 
for the adjustment of the afiOnrs of the partnership, shall be 
held at Lady-day and Michaelmas, or within a month after- 
ward, at such place as the managers shall q)poml; tiiata 
committee of twelve of the partners shall be anmnlly 
appointed, for auditing the accounts, and to advise idat 
managers for the better carrying on the trade ; and, in case 
the managers should misbehave themselves, this committee^ 
or any seven of them, were authorised to call a special general 
meeting of the co-partners, to make a report thereon. The 
committee were to meet every six weeks, and in case of 
emergency oftener, if two-thirds of it saw fit. The managers 
were invested with full authority to regulate the general affairs 
of the concern, as factors. In case the affairs of the concern 
became embarrassed, in the opinion of the committee, or any 
seven of them. A general meeting was to be convened, to 
consider whether the capital should be increased, or the 
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^rtneMiliip dls9c^v«d ; biit no dissolution was to take place 
till twice deliberately put and carried by a msu'ority of three* 
fourths of the partners at a general meeting ; and unless 
confirmed by a similar majority at a subsequent general 
meeting, specially to be convened. This Deed was subscribed 
by between two and three hundred persons. 

A Bill was filed by the Plaintifis^ who were six of the 
Comrmittee, on behalf of themselves and all other the partners^ 
agatast the Defendants^ three of whom were theManagers, 
and 4ix of whom were Conunittee-men ; alleging circum- 
stances 0/ gross mismanagement and neglect on the part of 
the Managers, and praying an account, a dissolution of the 
partnership, that a Receiver might be appointed, and in the 
mean time that the Defendants might be enjoined from 
receiving the rents, from contracting debts, and collecting 
the effects of tbe concern, &c. 

A motion was made for an injunction and receiver. 

.SirJSAMU£L RoMiLLT and Mr. Bbll for the motion. 

Mr.;HART and Mr. Wbar, Mr. Lbacb and Mr. SaADWBLt, 
mnd Sir AaxHVfi.PfoooTT, for the several Defendants. 

No substantial ground has been laid for the extraordinary 
.interference of this Court. The Plaintifis, who are only six 
,out pf three hundred persons, mighty if really aggrieved, have 
resorted ;to the .means of redress given them by the Artiples* 
They have no right to come here until they have failed in 
.obtaining ).ustiee, in pursuing the course suggested by the 
Articles. Besides, the partnership itself is ill^al within the 
very terms of the Act. The Kiag v. Dodd, The King v. Wehh. 

If persons epnspire to raise transferable shares. It is a 
noisance> within the words of the statute, and the undertaking 
by which it is to beelfoctuated is itself void. The Act, which 
is founded on the soundest rules of policy, will, if this parf- 
jnerihip stands, ^be directly evaded. 

Sir Samubl .RoMiLLYy in rsply.-^There is no ground to 
.tontend that this case comes within the Act. The decision of 

ji 2 
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The King v. Wehh proceeded on the ground that the shaM» 
were dot transferable but on certain conditions. In the 
principle, the present case is the same as that, which bears 
no resemblance to The King v. Dodd, a case decided on 
another ground. The objection taken to the interference of 
the Court, that there are other means of redress pointed out> 
by calling a general meeting, cannot prevail against the 
pressing occasion for such interference, the concern being 
threatened with immediate ruin if that interference shall be 
delayed. Nothing can more strongly prove this than the fact 
that, though the original capital was upwards of £l00fiO0, the 
present funds scarcely amount to £11,000, not more than 
two shillings in the pound. 

The Lord Chancellor. — I do not enter into the question 
whether this partnership falls within the terms of the Act, 
which, according to the view I take of the present motion, it 
is unnecessary to consider. I also lay out of my view the 
small interest which the Plaintififs possess in this concern, 
though bound to recollect the amount of their share compared 
to the whole value. Whether this concern, which commenced in 
1808, be or not a nuisance within the terms of the Act, it is cer- 
tainly of great importance to the parties interested to be aware of 
their rights and responsibilities. I hold it clear, in the first place, 
that, according to the rule of law, the person who takes upon 
himself the management, is answerable to the. whole extent of 
his engagements ; secondly, that each individual is, at law, 
answerable for the amount of the whole of the debts, of thw 
concern ; and, thirdly, that each individual is liable to a con- 
tribution for what the Agents have paid. But, where the nature 
of the institution necessarily requires a great number of persons 
to he concerned, it is impossible for the strong arm of the law, 
however powerful, to grasp them all. In the present instance, 
there is not only nothing to prevent, but the very terms of the 
Articles provide that 1600 persons may eventually be interested 
in the concern . I agree with what has been urged for the Plaintifib^ 
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that if the means of redress provided by the parties themselves^ 
in the Articles, are not effectual, this Court will interfere. 
These parties have, however, put themselves under the control 
of a Committee, as to many things of considerable importance 
to their interest. They seem to have been aware of the. incon- 
venience arising from the number of proprietors, and as it was 
material for them to guard against disputes so likely to be 
generated under this order of things. Managers are provided ; 
and, that this might not be insufilcient, two annual meetings are 
to be held. It is true, these meetings are to be at the discre- 
tion of the Managers ; but I have no difficulty in saying that 
this Court would compel the Managers to appoint meetings, 
this being but casus omissus in the Articles. They likewise 
provide for removing the Managers; and, not trusting entirely 
to their providence, make a provision for a standing Com- 
mittee of t^elye^ persons. If the conduct of the Managers 
came under the discussion of the Committee, there must, as I 
construe tH^^Atticles, be a subsequent meeting, to determine 
whether the Managers should be dismissed or not ; but the 
Articles provide that a dissolution shall only take place in one 
instance. Here, however^ I observe that there is a principle 
of a Court of Equity, paramount to these agreements, in respect 
of which this Court will interfere, but not in the first instance. 
In order to obtain that interference, a case of breach of engage-^ 
raent or abuse of trust must be established, to the perfect 
iBatisfaction of the Court; that persons will not, according to 
their duty, attend to the interests of the concern. TheMa^' 
nagers of this concern are entrusted, to a great extent, to 
increase the capital at their discretion, which J take to be a very 
material circumstance* This Court is not to be required, on 
every occasion, to take the management of every Play-house 
and Brew-house in the kingdom ; but if the case justifies the 
interference of the Court, it may appoint a Manager in the 
interim, for the purpose of winding up and putting an end to 
the concern. The Court, however, is not at once to assume 



103 

that the Coinmittee will not act. ifere are twelve Trustees. U 
it, then^ founded in contract, that six can come here ? That is a 
case actually shut out. They come here, then, on the ground, 
not that the contract furnishes no redress, but that there is bad 
management. Suppose that, after the appointment of a 
receiver, the second meeting should take place, and it should 
be decided, at that meeting, that the concern should* go on as 
usual, or in some other manner, differently from the course I 
had ordered j what would be the result ? If, however, a case 
of delinquency should be clearly made out, I do not hesitate tct 
declare that the Court wouM act -, but there most be a positive 
necessity for the interference of the Court, arising from the 
refusal or neglect of the Committee to act. That nuiy raise a 
case for prompt and imm^iate interference, which I cannot 
say exists at present. I express no opinion on the questions, — 
Whether this i» a legal partnership, and, taking it to be so— 
Whether the Plaintiffs can file a Bill for a dissolution on behalf 
of nearly three hundred other persons, observing merely the dif- 
ficulty that must arise, if those other persons wish the partoiersrl^ip 
to be carried on , and if the Society be answerable to the Manageito, 
and bound to a contribution to losses, &c. whether any one 
can institute a suit here, without offering to contribute ; but, 
confining myself to the object of the present motion, I think I 
cannot now interfere, the Plaintiffs having a remedy in their 
own hands, to which they have not resorted ; desiring to be' 
understood not to repudiate the jurisdiction, but that I will not 
interfere before the parties have tried that jurisdiction which 
the Articles have themselves provided. 
The motion was reAised with costs. 
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Na6. 
Ellison v. Bignold. 

(2 Jac. & W. 503.) 

The Bin in this cause was filed by ten of th^ Directors of & 
Society called The National Union Fire Association, on behalf of 
themselves and the otiier Meipbers^ against Thomas Bignold 
and another person, also Directors of the said Society. Th« 
Association was formed by a Deed ds^ed in JNfarch 1819> and 
expressed to be made between the persons, whose names were 
er should be subscribed in the schedule thereto, of the one part, 
and certain Trustees of the other part j by which it was wit- 
nessed, that the persons, parties of the first part, had resolved 
and agreed, and did by way of declaration and not of covenant, 
spontaneou^y and fully consent and agree to establish a volun-^ 
tary Fire Society, for the purpose of securing to the Members 
pecuniary remuneration for losses by fire. The parties of the 
first part then covenanted with the Trustees to observe and 
perform the articles and provisoes of the Deed. 

The Deed contained various Articlei^, the principal of which 
were to the foUowing effect. Every persoin executing the Deed, 
or any other instrument obliging him to its stipulations, became a 
Member of the Society, tusd was to receive a part of the annual 
premiums, and to bear a part of the losses, in proportion to the, 
sum in which he was insured. The management was to be; 
committed to twelve Directors, who wera to hold their officei 
for life, with salaries, and an allowance for attendance on the; 
business of the Society. TheDireictors were to fix upon a seed for 
the Society, and to select one of their number to be President } 
and they were to i^point the Trustees, Auditors, Secretaries, 
Treasurers, Surgeons, Solicitors, Surveyors, Agents, Clerks, and 
•ther servc^^ts, with «ome fxce^^tioRS. The Directors were tg^ 
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choose from two to five Members to be Auditors^ who were to 
examine and audit the accounts of the Society relating to the 
Policies^ cash« and other effects, quarterly at least ; the Auditors 
were, from time to time, to make a report of their proceedings 
to the Directors ', and the Directors were, as they should think 
fit, to order money-balances of all such accounts, or any 
other accounts, whether audited or not, to be paid into the hands 
of the Treasurer or Treasurers, and securities to be deposited 
with the Trustees. The funds of the Society were to be em: 
ployed to answering the Policies and indemnifying the Directors 
/and Trustees ; and any deficiency was to be supplied by the 
^embers at large, proportionally. There was a proviso for 
filling up the places of Directors who should die, desire to b^ 
discharged, or for six months neglect to act; and if any 
Director should refuse to act in the department assigned to 
him. by the majority, or should be guilty of a breach of trust 
concerning the Society, or become bankrupt, take the benefit 
of any Act for the Relief of Insolvent Debtors, or execute a 
Composition-deed, he was to be discharged from his ofiice; 
The Directors were empowered to make other orders and by- 
laws, so that none of them should be repugnant to the general 
principles of the Deed. 

By the 24th Article, H was recited that the Defendant, T. 
Bignold, was the projector and founder of the Society 5 that he 
had been at great expense in bringing it to maturity, and that 
it was likely to derive great advantage from his knowledge and 
experience ; and that he had agreed, and did thereby agree for 
the space of three years, to advi^nce «6lO,000, to answer any 
immediate calls, and also, while entitled to the allowance 
therein-after mentioned, to pay the rent and taxes and other 
contingent expenses of the houses and offices used for conducting 
the business ; and to provide a Secretary, clerks, and servants^ 
who were to be approved by the Directors, and to be subject to 
be dismissed by them. In consideration of which, it was 
agreed tl^at Bignold should be entitled, for his life, to receive 
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and take £10 per cent, upon the preiniums^ when they should 
amount to £^30^000^ per annum; j£5 per cent, upon the 
jnext ^i^K^flOO, and ^2. 10». p6r cent, upon all further 
pretiiiums^ over and above the. expenses of conducting the 
office, to be paid by him as aforesaid. He was also to have a 
power of appointing, by deed or will, an allowance of ^7. 105. 
per cent, upon the premiums for a term of 14 years from his 
death: if he made no appointment, that allowance was to be 
paid to his next of kin. 

This Deed was only executed by five or six persons ; but it 
appeared that the policies contained a clause by which the per- 
sons accepting them bound themselves to the performance of 
the covenants and articles in the Deed ; about 2,000 insurances 
had been effected in this manner, making the parties assured 
Members of the 3ociety. 

The Bill, imputing several acts of misconduct to the Defen- 
dant Bignold, to whom'the management of the business had 
been principally confided, prayed an account and Injunction, 
against him, and an Injunction was obtained by motion 
ejs-parte, to restrain him from receiving money on account of 
the Society, from acting or intermeddling in its business, and 
from destroying or obliterating the books, papers, and docu* 
ments, belonging to it, in his possession. 

A motion was now made to dissolve the Injunction. By the 
-affidavits on both sides it appeared that the business of the 
Society had, from its commencement, been conducted at 
Bignold's house, until the middle of November last, when, in 
consequence of some disputes, the Plaintifis determined it 
should be carried on at another place, and issued an advertise- 
ment, announcing the removal, and cautioning the Public 
against making payments to Bignold. He, on the other hand, 
published an advertisement denying any removal, and conti- 
nued to transact business at the former office, retaining the 
books there, and receiving some pfemiums. It was stated 
fhat he hf^d torn out of a receipt-book the counterparts pf 
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mnae receipto he bad ^ven lor premiunas |>ai4 to bim.— * 
This obarge he explttttefl by My'm^ that, beiog persood^ 
lioiHe for the aams in qoestioB, which ^id not amount iP 
anore than gSSO, he had taken theae counierparta ont -of 
ihe ^aerai book, aa meBooraBdiaBis or voudiers for bimaelf. 
It appeaned that he had 'withdrawn from beang one of the 
sureties for payment of the atanapa, «id aome of the dutiea 
had not been paid; in consequence of which^ fproceedrngs 
against the Society bad been threatened by the Stamp^^tijiee. 
Tlie Defendant, Bignold, had not Advanced the s£lO,000: 
he stated that he only guaraivteed that auai« in tibe eT«nt 
of ft deficiency of funds ; and that the clause relating to it JnmI 
been introduced into the engrossment of the Deed without his 
knowledge. He also insisted that he had disbursed, for the 
purposes of the Society, more than he had received* No 
Auditors had been appointed according to the Deed ; one of 
the Directors had died, and another had, as was stated, become 
disqualified by nan-atlendance ; but the vacancies had not 
been filled up. 

Mr. Wbthgaell and Mr. Glyn, in support of the notion. 

This Association ia illegal under the Statute of 6 Geo. ]. cap^ 
IS, see. 18; it assumes a corporate character by having a 
common seal. One of the provisions is« that the Directors 
who sign the polickes are not to be personally liable. Thus 
the ineuvers, who are drawn in to advance their money, hav« 
fK> one whom tiiey can sue. But if it be legal, as it prooeeds 
upon the principle of mateud guarantee, it makes all the 
insurers partners, and the Bill is liled not for the purpose of 
dissolution, but treating the concern as a subsisting one, and 
seeking an account of what is due to it from one partner. 
According to Waten v. T4t]flor (i5 Ves. 10), and Carim 
V. Drnry (I V. and R. 154), a auit for that purpose 
cannot be instituted by Members of such a Society, until tliey 
have resorted to the modes provided by their Articles. The 
pirectors have the power of making by-laws, to regulate what'- 



lOf 

arer iSbef meefo^eet to^ in the Defendaa^s conduct ; 11 he bu 
committed anj breach of tpust, they may remove himu The 
accounts shouldi be subimtCedto the Auditors : they should^ «a 
a preliminary to this Bill, have tried at least whether the 
tribunal: and the system of rules which they had mutnaHy 
agreed on are not sufficient for the purposes of justice. They 
cannot take from the Diefsndant the benefit of those re^ulis* 
tions, and apply at oaice to the Court, superseding tite autho- 
irity of the Auditory, aa4 parting the Master in his place. The 
ineottvenience of hwriog suck a concern carried on under the 
directtofl; of the Ceuft, which must be the consequence, is 
obvious. This it Heft the case where an Injunction is rendered 
neeessary 1^ any immrneni danger of destruction -, the acti com- 
plained of are of a trIIKng nature, and are readily explained. 
* Mp. FeNBLANa^^E, Mr. Raithbt, and Mr. Shadwbll, for 
the IPTaintifil^. 

The Stalnte of Geo. ]«. was designed to operate only agauuit 
undertakingsr likely to become mischievous to the King's 
subjects at liaige, and does not affect' this case, where the 
Palings of the Society are confined to its own Members, aor 
does it lipply irhere the shares are not transferable generally, 
Kmgv. We^h (14 East, AOQ)^ The case ofK% v. DoM (9 
East, SKS) was held within the statute, from the Defendant'^ 
holding out a delusive condition, that the subscribers sbouM 
pot be accountable beyoild the amount of their shares. In 
(Harlem v. Drury^ (I V. and B. 154) the scheme was to seU 
beer to the public generally. So also in Buckv, Buck, (1 Campb. 
547) and King v. S^miton (^ €ampb. 549, &c.) in whkh 
the statute waa held t^ apply^ i^ is clear that the grievance 
contemplated was a Society with shares transferable gene- 
rally ; dealing with the public generally ; but neither of these 
ingredients are to be found in this case. (And see PraH v. 
Hutekimon^ 15 Bast. 517. Dames v. Hawkins, 3 M. & S. 488.} 
The question, then, is^ whether the Defendant can be per- 
mitted to abuse the confidence reposed in him by the Society. 
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He is holding himself out to the subscribers as the person wh» 
is to receive the premiums^ ivhich appears to be an usurpation 
of a power not given him by the Deed; what he receives, 
he refuses to pay over; and there are other acts of misconduct 
'besides his refusing to advance the ^10,000. In general the 
Court has jurisdiction, notwithstanding any mode of a^usting 
differences that may have been agreed on. 

TheLoRD Chancellor, during the argument, observed that 
the Directors had nothing to do but to appoint a Treasurer to 
receive the money. If, by such an appointment, they displace 
the Defendant, then, supposing the Society to be legal, they 
would give me a case in which I should be bound to act. As to 
the account books, the Directors have under this Deed a clear 
power to regulate the custody of them, and make any order that 
they may think fit. Should not they first make the necessary 
regulations, and then come here to prevent the Defendant 
from acting contrary to them? But, if they do not avai^ 
themselves of these powers, then comes the question whether 
Bignold has not as much right as they to keep the books, so 
long as they do not appoint a proper hand to hold them. I do 
not see any thing in the Deed giving Bignold the power of 
receiving the premiums. One diflBculty is in the form of the 
Deed ; they resolve and agree together, but they protest against 
covenanting. What does this mean } 

At the close of the argument his Lordship delivered his 
opinion to the following effect. This is a Bill by some persons 
on behalf of themselves^ and all others claiming an interest 
under a Deed professing to form what is called a National 
Association, being a sort of Insurance Company, governed by 
particular provisions. Thequestion of the legality of this instru- 
ment is one that it is necessary for the Court to consider well 
before it decides that it can interpose at all. The general scheme 
of the Deed, laying aside the nonsense about agreeing and 
declaring without covenanting, and looking at the part only 
where tlie Members covenant with the Trustees, binding^ 
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themsdves to perfortn th^ articles, is to form a society for 
the purpose of insuring the property, not of persons not 
belonging to it, but of those only who are members. It wai 
constituted at first of only five or six persons, certainly not 
then e&ough to carry into execution this plan for the formation 
of a National Association $ it is however intimated to me that 
there are now about two thousand members. Now, as I have 
understood the law (I will not say that I am correct, but I 
believe that I am), when a number of persons undertake to 
insure each other, if the shares and interests in the money 
that is laid up, be not assignable and transferable to any 
persons who are not members, the Society is not illegal 5 but, 
if there may be assignments and transfers of the shares, I have 
understood that that made it illegal. 

But it is one thing to say that this Association is legal, and 
another to say that the Coui:t is to lend its assistance in 
carrying it on. It is difiicult to refuse its assistanoe when 
persons have equitable rights -, but it is to be seen in what 
way those rights are to be enforced. Here the Directors are 
not to be personally liable; and the consequence is,. as it 
•trikes me» that, if the parties are not driven by a sense of 
honour to pay the losses, I do not see how they are to be 
recovered. An individual cannot come here to have an 
account taken of the effects of all the members that are liable. 
The Court, therefore, will, not be astute to find the means of 
deciding that those, who must deal without its assistance in 
ninety-nine cases, shall not do so in the hundredth. 

Another consideration is, whether this plan can be carried 
into effect, looking at it with reference to the doctrine of 
those very distressing cases, where persons who have been 
expecting a provision for their old age^ from benefit-societies* 
have found themselves at last disappointed, from . the societiei 
being founded oh erroneous principles. The Court has there 
been obliged, the whole originating in a blunder, to put an 
end to tkem by a dissolution* {Pearce r« Piper, 17 Ves . 1^ 
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Jteece ▼• Parkini, 8 J. and W. 890.) Now, attendiflg tD 
this, we find here a covenant hy Bignold, poaitiye ki 
termfi, to advance the sum of ^10,000; and I think that, 
in all probability, the sum was looked upon as whitt was 
necessary to set the Society going. It is then to be consi- 
dered, whether it can be carried on at all, if it has .broken 
down by this article not being performed. 

Another view of the case, of great importance, is this: 
that, if it can be kept out of a Coort of Equity, it should i 
and, therefore, the Oourt will not be astute to assist those 
who will not avail themselves of provisions in their Deed, 
which might perhaps have kept it away ; I«>y> pcDcinqpe ; for 
all those regulations probably could not obviate the sudden 
evils which a mischievous man might effect. There are, by 
this Deed, directors, trustees, surveyors, auditors, &c. to be 
appointed ; the general management is to be in the directors ; 
they are to have meetings, and to be paid if they •do ibidr 
duty ; if not, to pay forfeit 5 the anditavs are to inspect the 
accounts; the directors are to say where the books sfaBU be 
kept. All this should have been done, if the Society had been 
Tegulafiy carried on according to these Articles^ It does net 
now come before me as if it had hitiberto been condueted on 
^e principles of the Deed, but as a Society that has not been, 
and pei-baps, for that reason, never can be coodueted on those 
principles. I must consider the regulations of the Deed not 
Id have been attended to; and we must itook upon it as a 
general partnership, not connected with and depending on 
these particular stipulations ; they cannot be relieved in the 
same way as if they had conformed to :them. With these 
Toluntery associations, the Court, before it interferes, must 
eee that it is under an oUigation to act, and that it can 
effectually act, for the benefit of the persons who h»ve laid 
out their money in a way in whicli diere must be so much 
difficulty in recovering it. 
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Mareh* 9* The Lord Chancellor, after observing that 
the Society was not constituted according to the Deed^ said^ 
ihey must invest themseWesf with the characters that^ 
according to the Deed^ they ought to have> before they came 
to the Court. If tliey would not act upon their Deed, the' 
Court could not manage their oikks for them. 

Injunction dissolved. 
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No. 7. 
Pearce v. Piper. 

(17 Vei. 1.) 

The Bill stated Articles of Agreement^ dated 25th of Jan^^ 
1798^ for the establishment of a Society under the title, " The 
Amicable Society of Master Bakers", for raising an Annuity 
fund, containing provisions for the payment of annual sub- 
scriptions, &c.— >that a Member^ who continued a year in 
arrear> should forfeit the money paid, lose all claim upon the 
fund, and cease to be a Member of the Society— -that no Mem- 
ber should become entitled to any efficient benefit from the 
Society, until he had been a Member seven years^ had completed 
his seven years* subscription^ and had attained the age of sixty 
years. I'he Articles further provided for the appointment of a 
Board of Directors, ivith power to call extraordinary general 
meetings, as they should see occasion ; providing further, that 
any twelve or more Members should have power to convene an 
extraordinary general meeting, in the manner particularly 
specified. The Articles then pointing out the mode in which 
the fund arising from the subscriptions and fines should accu- 
mulate during seven years — directed that, at the end of seven 
years, the clear capital should be valued and ascertained, and 
the subsequent subscriptiof^ and annual produce thereof should 
be applied in discharge of the current expenses and annuities 
due or to become due } and that every subscriber, who should 
have been a Member seven years, and should have attained 
the age of sixty years, should be entitled to a clear annuity of 
£60 for life, and the widow of every * such annuitant to an 
annuity of j^30, or, in certain cases, jf 60 for her life, if she 
continued a widow ; and reciting that, as by reason of any 
heavy demands upon the aunual produce of the capital fund. 
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occasioned by several annuities becoming due at or near the 
same time^ or otherwise, the same might be inadequate to the 
immediate discharge thereof, it was declared that in every such 
case it should be lawful for the Society at a general meeting to 
postpone payment of such annuities for any time not exceeding 
three calendar months ; such annuity or any part thereof 
being nevertheless considered as vested interests, from the 
time or times of the same becoming due by the Articles. 

After various provisions for management, it was further 
declared, that any twenty or more Members, present at any 
general meeting, should have full power to consider^ treat of, 
and determine upon all matters and things relating to the said 
Society, or the support, preservation, and good order thereof j 
and to alter and amend the said Articles, or to make any 
additional Rules or Articles for the better, more orderly, 
successful, or satisfactory management of the affairs of the 
Society, so as no alteration, &c. should be made without 
the concurrence of three-fourths of the Members assembled 
at such general meeting upon special notice, nor unless 
confirmed by the like nuyority at some other general meeting, 
to be held as therein directed. 

It was further declared, that if, at the expiration of seven 
years, or at a subsequent period, it should appear to a General 
Meeting or Board of Directors that the subscription and other 
monies of the said Society, and the rents and annual produce 
of the funds and the trust-estates thereof, thereby charged with 
and liable to the payment of the aforesaid annuities and the other 
outgoings, were unequal to the payment thereof; i^espectively, 
then and in such case such additional subscription should be paid 
by every Member, as well Annuitants as others, except only in 
the case of blindness as aforesaid, and in such manner as should 
be determined by the Members assembled at a General Meeting to 
be convened for that special purpose : it being the true intent 
and meaning of the parties to the said Articles, that no part 
of the capital or principal fund and estate of the said Society, 
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40 to W valued anil aMortained as aforeaaid, but tlie 8ubaeii|^ 
tioa aod otber monies^ the nenta, iaauee* profite, dividends^ aad 
aaaval or other produce tberaof only^ aa belore directed* should^ 
after the expiration of euch seven years, be 4^pphcable to ibt 
payment of any of the aforesaid annuities or other outgoings. 

The Plaiatifib stated their right as AjMiuitaots under ikt 
Articles, and a Resolution of the Board of Directors on the 3l8t 
of July 1806 j that having taken into consideration the Repont 
of the Committee appointed to consider what annui^ the pre- 
sent state of the subscription would pay each Member ; and, 
considering the Table annexed^ the Board were of opinion that 
die Society could no longer exist; therefore considered it Tight 
to recommend that it should be forthwith dissolved, and that 
every Member should be repaid his principal and interest. The 
Plaintiffs, insisting against the legality of this resolution, prayed 
an account i^gainst the Trustees, of the funds of the Socie^r^ 
and of what was due to the Pkintifi for arrears of their anaui* 
ties ; that the amount of the annual produce of the funds might 
be iipplied as far as it would extend, in payment of what should 
be due to the Plaintiffs ; an account of all sums in the hands of 
the Cashier, for subscriptions ; and that, out of that fund, the 
Plalntifib may be paid so much as the annual produce should 
not be sufficient to pay ; and if the said subscriptions and other 
jnonies, and the rents and annual produce of the funds, should 
/Uot be sufficient, that the Trustees or Directors should cause 
such additional subscriptions to be paid as would be fully ade- 
quate to the due payment of the Plaintiffs annuities, and that 
thcfy may be paid accordingly, &c« 

The Answer stated the Resolution of the Board of Directors, 
that the present Table of Subscriptions was founded in 
error, and could not support the promised annuities ; that at a 
Special General Meeting, held in consequence of that resolution, 
it was resolved that the Society should be dissolved : only 
twenty members, out of one hundred arid twenty-two, who 
iv«se present, votmg against the dissolution ; that the resolution 
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pf jthe Board of Directors was upon the opinion of Mr. Morgan 
and Mr* Fairmon : thut though the income might for some 
time be sufficient to pay the Annuitants by the original Articles, 
the Defendants believed that, ultimately, when they become 
numerous, and within the period of the lives of many of the 
present Members, it will, by the inadequacy of the present 
Table of Subscriptions, and the erroneous calculations on 
"yvhichit is founded, be sufficient to answer a very small part; 
^hat in consequence of such defect, and the impossibility of 
removing it, and of paying the annuities, the Society cannot, in 
justice to all its Members, any longer exist -, and that there are 
iio clauses in the Articles, providing for any deficiency arising 
from erroneous calculations. 

This cause, having been argued at the Rolls by Sir Samuel 
RoMiLLT, Mr. Leach, and Mr., Wingfield, for the Plaintiffs, 
and by Mr. Richards, Mr. Fonblanque, and Mr. Johnson, for 
the Defendants, stood for judgment. 

The Master of the Rolls. — I feel great reluctance in de- 
ciding this case, on account of the consequences of the decision 
either way. On the one side, it is very hard to deny any relief 
to the Annuitants, who have earned it by payment of their 
subscriptions; on the other, it is sufficiently established that 
this Society will not have the means of continuing to pay their 
^nnmties, at least without a much higher rate of subscription. It 
is to be regretted that the persons intrusted with the direction did 
not sooner think of taking the advice to which they ultimately 
resorted 3 but for a number of years they permit the Members 
to proceed in paying their subscriptions, and take the chance 
Qf the death, under 60, of Members of the aged class, until 
they found the number of survivors greater than they expected, 
when diey began to consider the circumstances in which they 
were involved by the effect of the erroneous principle upon 
which their calculations had proceeded, the annuity being much 
too high or the subscription much too low. That seems to me 
to be no answer to those who, by the existing regulations, hare 

I 2 
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become entitled to their annuities. It was probably conceived 

that the proposed rate of subscription would be sufficient ; bat 

can I hold that to be a condition upon which the right to 

the annuity is to depend > — Such a condition is not e\pre^sed, 

nor can it be implied. This was not an unforeseen case : they 

had in contemplation the circumstance that the subscriptions 

might not be sufficient to raise the annuities proposed to be 

given ; and the provision they make for that case is, not that 

the annuity shall not be payable, or even that the amount shall 

be diminished in such an event, but, that the deficiency shall be 

m-ide up by an additional subscription of all the Members, the 

Annuitants and the others, in such mode as shall be agreed on. 

The only limitation of the right of the Annuitants is, that in 

case, from several annuities becoming due at the same time, the 

fund should not be sufficient to answer them, payment shall be 

postponed for three months ; but even then the annuity was to 

vest from the time when the party attained the age of <S0. 

According to the Articles, there is no doubt upon the right. 

It is then said that it is difficult to give an effectual remedy. It 

may be so ; but that is no reason for refusing relief altogether. 

It is very advisable that this Society should come to some 

arrangement for the future. In the mean time, I do not Fee 

how I can withhold from these Plaintiffs the relief to which the 

Articles entitle them ; and I think the prayer of the Bill points 

out the correct relief. 



A Decree was pronounced, declaring the Plaintifife respectively 
entitled to be paid their annuities, and directing an account, 
according to the prayer of the Bill. From that Decree the De- 
fendant!j presented a Petition of Appeal, insisting that the Bill 
should be dismissed; that the resolution to dissolve the 
Society was proper ; and that a Court of Equity ought not to 
lend its aid, and give effect and duration, to an undertaking 
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founded in mistake^ and the consequences of which must inevi- 
tably involve in ruin many of the parties. 

Sir Samuel Romilly, Mr. Leach> and Mr. Winofield^ for 
the Plaintiffs. — It is obvious that the difficulty which occurred 
in this Association might have been met, by making a call under 
the general power for that purpose. The course that was taken 
is the result of a scheme formed by the younger Members^ for 
the more numerous class, upon the expiration of the seven 
years when the funds of the Society first became liable to the 
charges imposed by the Deed. The General Meeting had no 
authority to dissolve the Society. The Resolution to dissolve it 
cannot be represented as an act for '^ the support, preservation, 
and good order thereof," the objects to which their general 
powers are limited ; but they have the special power of forming 
new rates of subscription, if the established rates appeared to 
be insufficient. The notion of a right to dissolve, inherent in 
such a society, is absurd. It can be only by contract. The 
ground of opposition to this agreement is, that it is against 
conscience, as being founded in mistake. This cannot be repre- 
sented as a bubble, the funds being sufficient for payment of 
these annuities at present, the right to which has attached in 
those Members who have paid their subscription seven years, and 
attained the age of 60, the two contingencies expressed in the 
Deed. 

Mr. Richards, Mr. Fonblanque, and Mr. Johnson, for the 
Defendants. — These Plaintiffs cannot be entitled to the exclusive 
benefit of the fund, against those who have, since their right 
accrued, and those who may hereafter, become equally entitled 
to annuities. One objection is, that this is a mere bubble — a 
scheme founded in error. It is evident that these Tables and 
Rates of Subscription cannot provide a fund for the annuities 
that will become due ; and these Plaintiffs are not entitled to any 
more benefit than the other parties engaged in the same adven- 
ture, so founded in error. All these persons having embarked 
in the same speculation, interested in the same proportion, and 
under the same title, can one class derive the whole advantage 
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to tile ekclusion of the rest? And upon what principle ckh a 
Court of Equity interfere for such a purpose? That is the 
|>ropo8ition maintained by this Bill ; but there is Uo instance of 
Aid afforded in equity to a scheme founded in complete e^r, and 
pregnant with mischief to the great majority of those concerned^ 
nor any ^und upon which relief can be obtained. As to the 
objection that they had no right to dissolve the Society^ if a 
xiieeting was called, it was entirely in their discretion to do ds 
they thought fit as to other subscriptions. How can this Decree, 
be executed ? By the terms of the contract, the annuities mu^t 
arise from the annual produce, and can in no case be drawn froih 
the capital. 

Sir Samuel Komilly, in reply. — Societies of this tiature are 
much favoured, and are considered as peculiarly under the pro- 
tection of the Legislature and the Courts of Justice. TheSe per- 
sons are partners,voluntarily contracting upon mutual covenants : 
it is only in a Court of Equity that justice can be done betwei^n 
them ', and they are entitled to it under the general prayer, if 
they cannot have the specific relief. The Defendants have de- 
iermined to put an end immediately to the Society, and to dis- 
tribute ithe fund amonjg the Members^ in proportion to the 
ori^nal subscription, not taking notice of any person not then a 
Member. If the specific relief prayed is not to be obtained^ some 
arrangement ought to be made for dissolving the Society^ for 
ascertaining what is the annuity that ought to have been pur- 
chased by such a subscription, and for securing that annuity to 
^he Plaintifts ', but there is no justice in refusing to these person^, 
vfho, if they had died under the age of 60^ would have lost the 
whole amount of their subscription, the object of tlieir contract, 
when the event has proved in their favour. If the Bill should 
be dismissed, they will be left without any means of redress. 
Notwithstanding their anxiety to guard against breaking in Upon 
thie capital, the CoUrt will now, rather than put an end to the 
Society, apply the capital as a fund by which the general object 
of the Association may be carried into e&ect and secured. It 
does nbt Aepetid tipon iixh plmstxte of th^ Members^ <ionveniE!d 
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in a g«nc^ m&tt^g, whether there shall or shall not he any 
further si^eriptiioa. It is imperative upon the Directors to 
order a farther suhseription in the ease specified^ the anaouM 
of that subscription being left for regulation in a general meet- 
ing. The utmost loss to the Defendants is the fbrfeiture of a 
fimall subscription ,««-a very inconsiderable disadvantage. There 
Is no hardship in forcing the agreement among all these persons. 
It is only from their great number that they are not exposed to 
actions of covenant^ against which there could be no relief. 

The Loan CsANcsLLoa. — It is true, the Legislature has 
manifissted great anxiety for these Societies, particularly in 
making effectual instruments of this nature; but Courts of 
Justice cannot so deal with them, if the object fails by mistake or 
the imperfection of the instrument. There is no difficulty ujion 
this as a hard bargain > — I do not see that. The difficulty is 
this, that this relief; in order to do justice to these individuals^ 
perpetuates injustice in its very principle. First, I doubt whe- 
ther any action could possibly have been maintained. It must 
have been an action of covenant, founded upon a iHreach of 
aome^iog covenanted to be done, within not only the meaning 
but the letter of this instrument. Suppose, at the expiration of 
neven years, the funds had not proved sufficient to pay the annuity 
to commence at that time, the person entitled had every indivi- 
dual Member of this Society a covenant or with him 3 but he must, 
bringing an action against any individual, have proceeded to 
ehew that what is required by the 17th Article had been speci- 
fically done, and not only the subscription, but the manner of 
it, being determined upon, that the Defendant refused to pay. 
In morsd justice, you must look beyond the demand of that 
individual. The foundation of this Decree is, that an addi- 
tional capital must be collected, and if the produce will pay the 
Plaintifis, tfa«t is all that is required -, but if another person 
should become entitled to an annuity the next day, unless ouf* 
other Decree should be made for him, he would suffer the same 
injustice. The principle of this Decree, therefore, requires an 
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accumulated capital from time to time. It was put^ with force, 
that there is a capital which ought to be applied to the purchase 
of annuities for the plaintififs ; but the same difficulty would 
still occur, as by that application it must become daily more 
insufficient for the payment of future annuities ; and the result 
would be, not that a future subscription would be avoided, but 
that the fund, admitted by the principle of this Decree to be 
already insufficient, must become more inadequate to such 
future annuities as might become charges upon it ; and it must 
be recollected that other persons are, by subscriptions already 
paid for one or more years, in progress to the same situation, 
in which they will have the same rights vested in them as these 
persons have already acquired. The question upon the whole is, 
whether there is not in the original contract a fundamental error, 
imposing the necessity of administering from day to day the funds 
of this Society -, and in that view it appears extremely difficult to 
support the Decree. This is a case foreseen by the Articles, the 
framer of which appears to have been much perplexed when form- 
ing the last item, supposing that at the expiration of seven years 
there may be a defective fund, and proposing to make a fund 
that will be sufficient without breaking in upon the capital. The 
means provided for meeting that deficiency, which was foreseen, 
is not a direction that the Trustees shall cause a new subscrip- 
tion to be made, but a General Meeting, to determine upon 
that measure, and to prescribe the form and mode of the sub- 
scription by which that deficiency should be made good. It is 
very difficult to say how the Trustees could execute the direction 
to cause such a subscription to be made. 



The Case of Buckley v. Cater, before Lord Thurlow, was 
afterwards mentioned, as having a strong resemblance to this, 
and the cause stood over, in order that the Registrar's Book might 
be examined. 
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The Lord Chancellor. — ^The first subject of consideratioii 
in this case is^ whether the principle of this Institution is such, 
-with reference to all the covenants, if a specific execution of 
them is to be ^ven, that a Court of Equity would interfere to 
enforce it. The parties who formed this Society proposed to 
establish, certainly, a very useful institution, to the success of 
which every one must wish fairly to contribute, and r^ret the 
failure, if there is in the original constitution some error fatal to 
its existence arising from the desire of different individuals, to 
have, towards the close of life, that degree of ease and com- 
fort which a proper application of the fruit of the labours of their 
more early years might produce. The plan devised for executing 
that object was a contribution for seven years, varying in amount 
according to the different ages of the subscribers, increasing 
in proportion to the advanced period of life ; that contribution 
forming a capital, calculated to produce an income sufficient to 
pay certain annuities to individuals, members attaining the age 
of 60, and to their widows, in given cases. Making no ob- 
servation at present upon the last clause of this Deed, which it 
was conceived might effectually provide for an event that was 
not thought probable, it seems to have been supposed that 
there would necessarily be contributors enough to produce a 
fund that would insure, by an application of the income, the 
regular payment of the annuities. I cannot ascertain whether 
the rates of subscription were adequate to secure all the ad- 
vantages intended by the professed objects of the Institution ; 
but, obviously, it was impossible to secure those objects, unless 
the contributions were of an amount that would, at the end of 
seven years, form a capital sufficient to answer the future 
annuities out of the income. It is further obvious that this 
scheme took the chance of that entirely upon the presumption 
that the number of contributors would be sufficient, the last 
clause perhaps regarding the event that further calls might be 
required, as though possible, not probable, not pointing out 
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the mode of makidg them, which cettalaly WM not to be ac- 
ooMng to the (nrayer of this Bill. 

Overboking that circumstance, that this plan might not 
iilvite a sufficient number of contributors to pay all the annul- 
ties at the end of seven years, they proceed to execute this 
Deed, which is an instance, in addition to many othen, of 
individualB conceiving themselves at liberty to act as if they 
Were a corporation, not having that character, and placing 
themselves under difficulties, sooner or later, from which it is 
almost impossible to relieve them. One obvious difficulty is, 
upon the prayer of the Bill which is adopted by the Decice> 
that the Trustees or Directors shall cause additional subscrip*' 
tions to be paid. The Trustees may call, but will the sub- 
scribers come upon that call? There are only two waya of 
enforcing it, either by suit or by forfeiture of the former sub- 
scription. To which they would choose to be exposed I caanot 
determine ^ and unless they know more than I do of the natnre 
of this plan, the number of subscribers, and the probability of 
future calls, it is impossible to say what would be the effect of 
any suit for further subscriptions. 

There are various clauses, as to the powers of General Meet* 
ings and the management of the funds, one directing that at 
the end of seven years the capital shall be valued, and the sub- 
•equent subscription and the annual produce thereof shall be 
allied in dischaige of the current expenses and the annoities 
due or to become due -, so that the income to be applied is not 
only the produce of the capital within the seven years, but of 
the subsequent subscription also. It is obvioas, however, that 
if the capital at the end oF seven years was not sufficient to 
produce the annutttes, that circumstance might considembly 
afihrt the amount of future subscriptions, by the alarm it would 
excite in those who were and ptt)|K)sed to become Members^ 
and tvOuld consequently afftct the accumulaited fund which waa 
to produce the annuities, linother dause, wMch seems to 
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ebntetntilate imi not permanent but temporary difficulties might 
^rise in paying the annuities^ occasioned by ideveral of them 
becoming due nearly at the same time, provides that in such 
case payment shall be postponed for three months — a very 
^ort tiihe for relieving them from such difficulties. 

Ilie only other clause relating to this question is the last^ 
also providing for the case of a deficiency of the annual income 
to answer the annuities, not however simply as the former 
clause, deferring the payment for three months, but taking it to 
be clear that such a reitiedy would not supply the deficiency; 
sLiid providing other means, which the Court must either act 
upon as it finds them, bi* provide means according to the gene- 
ral rules of law and equity. The specific means here provided 
are not an authority to the Trustees, according to the prayer of 
this Bill, to call for an additional subscription, but that measure 
is left to the discretion of a general meeting ; atid if that general 
meeting should refuse to make a call, the question would then 
jtrise, whether, upon general principles of equity founded on 
contract, that refusd i^ould be considered so unwarrantable that 
this Court would direct an additional subscription in some other 
mode; and in that view of the case there are great difficulties, 
as to parlies and other circumstances. This brings it to the 
pbint, which originally startled me, and still presents a very 
considerable difficulty, whether we are to consider the means 
of carrying on this Institution, and not what may be an 
equitable distribution of the ^nd, if it is hot to be carried on ; 
ivith regard to which, though I do not knoW what they meant as 
to the terms of dissolution, the Court would not find it difficult 
to do justice to those who, having subscribed, had not become 
annuitants, and those who had died. In the other view of the 
case, the question will be, whether there is not latent in this 
plan something tending to its own destruction, if the fund, not 
being sufficient to supply the annuities, is to be from time to time 
aided by further subscriptions. — Lord Thurlow*s Decree is a 
direct authority for making that enquiry in the firist instance. 
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I shall, by looking into that decree^ enable myself to state, 
more decisively than ( can at present, the principle that ought 
to govern the Court ; but I shall be infinitely more satisfied, if 
these parties, feeling that justice and prudence require them to 
set this right, will do all that they covenanted to do with regard 
to each other, or, if they cannot do all, as much as they can. 



Tub Lord Chancellor. — ^The case before Lord Tburlow is a 
Tery important precedent. The Bill was filed by some Widows, 
on behalf of themselves and all others who should come in and 
contribute to the expense of the suit, claiming, under a Settlement 
of the 9th of March, 1/61, and enrolled in Chancery, stating the 
origin of the Association, the fact of the payment of the sub- 
scription ; that the Plaintiffs had thereby become entitled to and 
enjoyed their annuities down to the year 1781, when the Di- 
rectors declared their opinion that the funds were not sufficient, 
out of their annual produce, to provide for the annuities. By 
the Articles, as in this case, the capital was not to be touched. 
The Directors did not exert the right they had to call for an in- 
creased subscription, but the course they took was to reduce the 
annuities. Lord Thurlow held that they had no right to do that) 
also, that if the Court could find the means of enforcing the exe- 
cution of such Articles, considering the number of parties necessary 
to a suit, the Directors ought to have kept up such a fund as 
would be sufficient to answer the proper amount of the annuities, 
according to the original contract ; but farther, and I think he 
was right, that if the scheme was founded upon miscalculation, 
the Society could never be kept right by any specific performance. 
— The first consideration therefore was, whether the scheme, by 
miscalculation as to the subscription or otherwise, had not a 
tendency to defeat its object j then, whether any alteration of 
the terms or calculation could so correct the plan as to secure 
the object. 

The Defendants were not the Trustees, but the Directors 5 and 
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the prayer of the Bill was that thsy might be decreed to fulfil the 
original contract. Lord Thurlow, as appears by the Registrar's 
Book, and I perfectly recollect the decision, made this Decree 
on the 7th of April 1785, directing a reference, not to the 
Master, but to a particular individual, to enquire whether, upon 
a specific performance of all the covenants and clauses of the 
Deed, the plan of the Institution was adequate to answer all the 
objects of that Deed, abstracted from any particular circumstances; 
and if it should appear inadequate, to state the amount of the 
deficiency, and the means whereby those objects might have been 
sufficiently provided for, without any reduction on account of the 
expenses, and of the annuities which would have been payable at 
Lady-day, 1781; to take into consideration the present state of the 
Society, to state the defects of the plan, and such means as will 
provide an efiPectual remedy. — ^On the 27th of May, the minutes 
were, on my motion, varied, by inserting a direction to pay the 
arrears and growing payments of the annuities, as they stood, 
reduced by consent, without prejudice. 

Mr. Brand, the person to whom the reference was directed, by 
his Report, stated particularly various provisions of the Deed, 
which gave powers as large as those given by the instrument now 
under consideration, among them a power much resembling that 
in this Deed, to make call, toties quoties, provided that no call 
should exceed one year's subscription 3 and he certified that 
such sums of money as might arise from the payments to be 
made under the 6th and 13th clauses, some forfeitures specified^ 
the annual interest of the capital stock, and the powers of the 
Directors to make calls, formed the whole of the provision 
intended for the annuities and the expense of management^ 
which appeared to be all the objects of the Institution ; that 
those provisions were insufficient to answer all the purposes of 
the Institution ; the provisions originally made were inadequate, 
and had a tendency to destroy the object -, that the provisions 
of 1781 were also inadequate, though the annuities had been 
reduced, and the time must continue to approach when the 
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upplication of tbeae provisions will destroy the plan. The Re- 
|K>rt then states what would supply the deficiency, and that, 
unless those calls were unnecessary, the plan must be founded 
in error, and have a tendency to destroy the objects and the Sjo- 
ciety itself. 

The result of the representation made by this Report is, that 
if the agreement had been specifically performed, the plan of 
the Institution was defective, in the circumstance that the sub* 
scription was originally too low^ and as to the calls to be 
made, the opinion both of Mr. Brand and of Lord Jhurlow was, 
that if the defect of the original subscription went to the origi- 
nal plan, the item as to the calls was also a defect in such an 
institution. 

On the 16th of March, 1787> the cause came on for further 
directions. Lord Thurlow would not permit the fund to t^ 
touched, but brought it into Court, as has been properly done io 
this instance ; as attention must be given to the just claims of all 
parties, those who have not yet become entitled to annuities, and 
the deceased, as well as those who are living and have become en- 
titled. When the cause came on again, Mr. Brand having stated 
what in his opinion would be a just and equitable arrangement by 
increased subscription, it was agreed that each Member should 
pay a guinea, which produced a fund sufficient to pay the arrears 
of the annuities which had been reduced in 1781. Then, taking 
into consideration the plan which Mr.Brand said would give exis- 
tence and life to the original object, a new Deed was executed 
upon that reformed plan, by that arrangement, securing to all 
the Members the benefits of the Institution as far as coi^d be ; 
^nd the Bill was dismissed without costs. 

This is an authority directly applicable to the ca3e now before 
me. If I could ascertain that there never would be another 
Annuitant entitled, the relief prayed is right} but supposing it 
given, and a new subscription called for, the funds might be 
sufficient to pay the annuities for this year; but if any of the 
Members, alarmed at the additional calls, should, under the 
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apprehension of further subscriptions, quit the Society, the first 
individual who became entitled, would disturb the arrangement 
made by this Decree, which provides only for the annuities 
subsisting at present. If more annuities should become payable, 
the fund oocdd not be sufficient. Ther^ must either be a new 
Decree, or the Society must act as if there was providing a fund 
for every increase of annuities. The consequence is, necessarily, 
that the annuities are not purchased <m the original terms -, 
and as the terms rise, by the failure of the annual subscription, 
the necessity of further calls increases ; and the result may be 
that the Annuitants are to pay ^cb other.-r-That i3 the vice ^ 
the bottom of the thing. 

This Society will be sensible <hat it is much more easy for them 
than for the Court to arrange this. If they cannot agree on 
jiome plan, I must refer it to the Master to make similar 
.enquiries to those directed by Lord Thurlow, taking the 
assistance of a rcalculatpr 3 and to inform me, if this Society 
cannot longer exist, what will be an equitable distribution of the 
funds subscribed. But that course is not to be taken, unless 
the Cpurt shall be unable to do ipore justice, by securing to 
those who have and may become entitled to annuities, the 
-enjoyment of them. The nature of the enquiry will be, first, 
whether the plan upon which this Society has been regulated 
is adequate to its purposes ? and, if not, what additional sub- 
scription will be sufficient to discharge the arrears now subsisting^ 
and to pay the present and future annuities, without having 
recourse to that Is^t clause, which would destroy the object of 
ihe Society > 
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No. 8. 

COURT OF CHANCERY, Jan. 14, 1823. 
(This case was taken Id short-band, and is not yet reported.) 

Davis and OlherSy v. Fisk and Others. 

This was a suit instituted by four Members of the Norwich 
Union Fire Association against the Directors, Treasurers, Bankers, 
and Secretary, of the same Institution. 

Mr. Shadwell, on behalf of the Plaintiffs, stated that the 
Association was established in the year 1797, on the principle of 
mutual guarantee -, that large sums had been expended in pro- 
curing and establishing several hundred agents in various parts 
of the country, and in offices, engines, fire-plates, and other 
materials j that, by the conditions of the Deed of Settlement, all 
persons insuring became Members ; that the affairs and manage- 
ment of the Society were entrusted to twelve Directors, chosen 
from amongst the Members, who were not to receive any salary 
for their labour and attention 3 that all policies should be signed 
by three Directors, and bear the badge of the Association ; that 
the Directors should be at liberty to discontinue any insurance, 
and cancel any policy, on giving fourteen days* notice, and 
returning to the Member a due proportion of his premium, and 
paying him also his share of savings or accumulations ; that the 
Directors should be indemnified by the Society ; that they should 
not be concerned in the contrivance or management of any other 
undertaking whatsoever, contrary to the interests of the Society 
The Learned Counsel then proceeded to state that the Society had 
rapidly augmented, and that the Members, being about sixty 
thousand in number, had succeeded in obtaining an Act of Par- 
liament, by which it was directed that all actions to be brought 
by or against the Society should be in the name of one of the 
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Directors^ Treasurer, or Secretary, for the time being. The 
Learned Counsel further stated, that the Society had continued 
uniformly prosperous, and had accumulated large funds, con- 
sisting of floating balances in the hands of the Agents, Secretary, 
Treasurers, and Directors, and of money in the public funds, 
and other securities ^ that the increasing prosperity of the In- 
stitution had been represented to the public, by its officers, in 
printed advertisements and otherwise 3 that one of the Plaintiffs 
(all of whom had severally effected policies) had received a letter, 
usually sent round by the Insurance Offices, stating that his 
policy would expire on the 29th of September last, and that he 
would be uninsured unless the premium were paid within fifteen 
days ; that he accordingly sent to pay the premium to the Office 
where his policies had been taken out, under an impression that 
he was continuing his insurance in the same Office, but found 
that he was to have a policy granted by a new Institution differ- 
ing in principle from the old Establishment, inasmuch as the 
original was on the principle of mutual guarantee, whereas that 
intended to be established was to benefit certain independent 
Shareholders 3 that the Directors of the new Institution adopted 
the badge or impress, and all the emblems, of the old Society, 
and used the same offices, engines, plates, agents and establish- 
ments, which had cost a great many thousand pounds, to the 
old Norwich Union, of which the Plaintiffs were Members 3 that 
the same persons were Secretary, Treasurers, Bankers, Trustees, 
and Directors of the old and new Societies ; and that the circular 
letters sent to the Members^ to inform them that their policies 
would expire unless the premiums were paid, were framed in a 
manner to mislead the public, and induce a belief in the Members 
of the original Society that they were continuing their interest 
therein, whereas it was charged that the Defendants, who were 
the Directors, Secretary, Treasurer, and Officers of that Society, 
had combined with the other Defendants, who were parties to the 
new Society, to convert the funds and property of the old 
Norwich Union to their own profit, as Shareholders of the new 
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Association, and to induce the Members to become insurers 
therein. Mr. Shadwbll concluded by moving for an injunctioa 
to restrain the Defendants from disposing of the funds of the old 
Society, except for the p^irposesof that Office, and to prevent them 
from receiving pretniums at the same Office, and through the 
same Agents, on account of the new Society, under pretence 
that they were received on account of the oW one, and also from 
Using the badges, emblems, engines, and implements of the old 
Society, for the purpose of the new Association. 

Mr. Glvn followed on the same side, and contended that this 
Was a clear case for the summary interference of the Court, as it 
Was an application by the Plaintiffs on behalf of themselves, and 
all other Members of the Society who should come in and con- 
tribute to the suit, to restrain such of the Defendants as were 
the Secretary, Director^ and Treasurers of the' old Insi;itution, 
from abuse of the trust reposed in them as such officers, by the 
Members of the Association ; and that, however the case might 
apply to the other Defendants, who were not in fdct officers or 
servants of the old Institution, it was clearly within the province 
and equity of the Court to prevent a fraud and misapplication of 
the funds by those who had been confidently entrusted with them. 

The Lord Chancellor suggested doubts as to the possibility 
of bringing proper parties before the Court in a case like the 
present, as the Bill professed to be filed on behalf of the Plain- 
tiffs and all other Members of the Association, so that some of the 
Defendants, who were also Members, were placed in the double 
but opposite characters of Plaintiff' and Defendant. He should, 
however, as the Defendants were charged with fraud, hear the 
Counsel on th)e other side. 

Mr. Hart, for the Defendants, observed that he had always 
found it very diffictdt to improve any suggestions of his Lord- 
8hip*s, and was content to let well alone, as he feared by going 
on he might fell into some error, and change his Lordship's 
view of the case. 

Tnt Lord Chancellor. — It is for that reason I wish to 
hear you. 
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Mr. Hart then proceeded to state that the Plaintiffs* sources of 
wealth were not likely to be much diminished by any loss they 
might sustain by the Norwich Union Association^ as their pre- 
miums altogether amounted to but £^0', that there was nothing 
of fraud imputable to any of the Defendants. The simple facts 
of the case were these, — that the Norwich Union Society^ instead 
of being in a flourishing condition, was reduced to a state of 
great distress, involving the Directors in considerable peril, as 
they were primarily liable on the policies, and would have to seek 
contribution from the Members at large j thai several heavy losses, 
and some unfortunate differences with some of their Officers, 
had induced the Directors to determine their responsibilities by 
refusing to continue the policies 5 that, by the original principle 
of the Institution, "the Directors had no funds applicable to the 
payment of losses, but such as had been accumulated out of 
the premiums 5 and that the Directors therefore did not choose 
to be in a situation to be first liable to pay losses and then to 
seek reimbursement from the Members, but had preferred to 
raise a capital of ^550,000 by a body of Shareholders, who 
were to take only one-third of the profits, in return for the risk 
of their capital, the remaining two-Uiirds being divided in 
return of premium to the Members ; that it was altogether im- 
proper to say that there was a new Society establishing, as tke 
old one had been merely re-modelled, by whicti the public would 
be the better secured and the Directors indemnified -, Uiat this 
alteration had been submitted to and approved by a General 
Meeting of the Members 5 that the Agents in different parts of 
the country,yas was well known to every saan who travelled, 
were shopkeepers, who affixed boards to their doors, in which they 
were described as Agents for particular Offices ; that widi respect 
to the coi](Version of the engines, badges, &c. to a new Society, 
they were continued as part of the property of the old re- 
modelled Society 3 that he stood in his place as Counsel for the 
Norwich Union Association, the original Directors o( which had 
discontinued thpir responsibilities on policies, as they had a full 
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right to do> and had only changed its original constitution for a 
better one. 

Mr. Wethebell followed, and contended that there was no 
new Society in the case -, that it was the old Association in 
another shape, as a man would pour a bottle of wine, or rather 
a bottle of water, from one decanter to another. 

The Lord Chancellor. — ^Mr. Shadwell says there is a bottle 
of wine and a bottle of water 5 each of which is good by itself, 
but which you would spoil by mixing. 

Mr. Wetherell continued, that the Society recognized by 
Act of Parliament, for the purpose of suing others, or being 
sued, could not be divided against itself. A quasi Corporation, 
it could sue others 5 but Members could not be opposed to each 
other, like so many rank and file. His Lordship had truly de- 
clared that the present bill presented the same men as Plaintiffs 
and Defendants. 

Mr. Bickersteth was also heard for the Defendants, and 
contended that the Plaintiffs should have called a Meeting of the 
Members. 

Mr. Shadwell shortly replied, and observed that he had 
more to contend with in his Lordship's first suggestions, than in 
anything which had been urged by Defendants* Counsel ; that 
the small amount of premiums paid by Plaintiffs would not deter 
them from prosecuting their own rights, and preventing injustice 
to others ; that it was a most ungracious argument by the Officers 
of an Institution, who had for years been publishing its improving 
situation, to declare all their previous statements false, and to 
quarrel with a principle which they had always professed to con- 
sider as the best 5 that the Counsel for the Defendants stated 
a different case from that which had been sworn to by their 
Clients, who, in their Affidavits, in terms, stated that they had 
discontinued the old Society, and meant to sell the engines, &c. 
to the new Society ; that there had been no General Meeting of 
the Members, as stated by Mr. Hart, but only of the Agents, 
from whom balances were due, and who were the mere instru- 
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ments of the Defendants ; that the Act of Parliament only re- 
cognized the Society according to its original formation^ which 
was on the principle of mutual guarantee, and that it was not 
in the power of the Directors, or the Members themselves, to 
conrert such an Institution into a trading company ^ that, with 
respect to what had fallen from Mr. Bickersteth, the Directors 
had sworn that they had been advised by Counsel that no 
General Meeting of Members could effect the object they had in 
view. lie concluded by saying, that he hoped at least the 
injunction would be granted against the servants of the old 
Institution wiio had control of the funds, &c. to prevent an 
abuse of the trust reposed in them. 

The Lord Chancellor. — It must not be understood, from 
what I am about to say, that I give any opinion whether the 
Plaintiffs might or might not put such a case on record as would 
entitle them to a decree for the relief they seek. The question 
is, whether, on an interlocutory motion, I can do what is asked ^ 
If I could not grant the decree as asked, I cannot grant the in- 
junction. By the Statute against Monopolies^ persons are forbidden 
to form speculative associations, or to raise transferable stocks 5 
but it has been determined by the Courts that a dozen persons 
may insure or guarantee each other; and when once it waf 
established that twelve might act on such a principle, it was 
impossible to put a limit to the number ; and it is said, from the 
Bar, that 60,000 have combined for that purpose in the present 
instance. The inconvenience of administering justice to such a 
mass of people^ all standing in the relation of partners^ was 
soon discovered 3 for, as partners, they were bound to set forth 
the names of all their body when acting against a stranger,, and 
it was equally incumbent on those who prosecuted claims against 
them, to bring all before the Court. — ^To obviate this difficulty^ 
it has frequently happened that Acts of Parliament have been 
obtained, by which the Secretary, Treasurer, or some officer of 
the Society, is pointed out as a nominal Plaintiff or Defendant to 
9tte or be sued, for or on account of the Association at large ) . and 
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80 far such an Association may be calleJ a quasi corporation- 
having the power, emblems, and, to a given extent, the privileges 
of a body, without having been incorporated. I shall be very 
cautious not to extend those privileges. The policy of Acts of 
Parliament, in such cases, was to render facility to justice, by 
making one person to represent a mass, which would of itself 
be immoveable; but the difHculties, as I foresaw and urged in 
my place in the House of Lords, were not so easily to be over- 
come 5 — for although justice might be done in cases in which the 
Association was complaining, by the use of one name instead 
of 60,000, the same measure of justice could not be rendered in 
the person of one Defendant. The Secretary or Treasurer might 
not be worth the money for which he was sued, and the funds 
might be insuQicient. But supposing the officer to be in posses- 
sion of ample means, execution would go against him or his 
effects, and, having paid the money, he would have to seek just 
contribution from the Members, which might be practicable with 
a manageable number, but whieh must be next to impossible 
with 60^000 persons. — ^The Acts of Parliament do not contem- 
plate suits amongst the Members themselves, but speak only of 
actions by and against them. 

The present record, therefore, derives no assistance from the 
Act, as it not only presents Members complaining of each other, 
but states that which is false (I do not use the word ' false ' in 
its offensive sense, but merely as describing an assertion which is 
not strictly true), for it represents the Bill as filed on behalf of 
all the Members, whereas the Defeqdants appear to be Mem- 
bers also. In certain cases of covenant, where it is necessary 
to bring all parties before the Court, those who refuse to be 
Plaintiffs must be made Defendants, but a man cannot stand as 
PlaintifiP and Defendant at the same time 3 and, for anything that 
appears on this record, there may be one half of the Members 
represented by the Plaintiffs, and the other by the Defendants, 
though all are called Plaintiffs. 

The present case is reduced to a mere matter of partnership , 
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and (as I threw out in the course of the argument) can it bt 
said that a man does not know his own partners, nor the nature 
of the concern of which he is a member ? Can it be said that a 
man is likely to be seduced into paying money to an Association 
differing in a vital principle from that of which he is a Member, 
under a delusion or belief that he is paying money to his own 
concern ? I am no judge of the merits of the dififerent principles 
of insurance, but the difference seems to be strongly marked 
between these two Institutions. The Blacking case has been 
mentioned by Mr. Shad well — but could Day or Martin have 
come here and said, I paid money to other persons using the same 
firm, and the same badge, under an impression that I was pay- 
ing it to my own partner ? — It has been urged that the Defendants 
have covenanted not to be concerned in any other Institution, 
but circumstances sometimes occur to prevent a Court of Equity 
interfering to enforce covenants. The hardship or injustice of the 
case may be urged j but many Gentlemen of the Bar must re- 
member the cases of the unfortunate annuitants — widows who 
bad subscribed small sums during a certain portion of their lives, 
to receive annuities after they had reached a particular age. 
There the parties had covenanted over and over again. The one 
case was before my Lord Thurlow, and the other before myself. 
That Learned Lord felt most acutely his inability to afford relief, 
by reason pf the situation of the parties j and, however much he ' 
might have lamented his want of power, I am sure I suffered as 
much on my own account. I do not say, that this record may 
not be so amended as to bring all parties properly before me, 
but f feel that it is very difficult to do so with 60,000 partners. 
I cannot hold that Societies may re-model and alter their Asso- 
ciations, so as to change their original constitutions 5 but I dp 
not sit here to try offences. With these difficulties before me, and 
•feeling that such a measure must be very extensive in its conse- 
quences, and should not be pronounced upon lightly, I cannot, 
on an interlocutory motion, anticipate what might be the nature 
of my decree in the cause, and therefore I cannot grant the 
Injunction. 
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No. 9. 
Waters v. Taylor. 

(15 Vcsey, lO.J 

The Plaintifif in this cause claimed as executor of Mr. Gould, 
who was entitled^ by assignment from the Defendant, Mr. Tay- 
lor, in 1803, of seven sixteenth parts of the Italian Opera House, 
and as mortgagee of the remaining shares which continued to be 
the property of Taylor. The Bill prayed a foreclosure of the mort- 
gage, a specific performance of an agreement^ and further relief 
upon deeds executed in the years 1792^ 1803, and 1804 3 and a 
motion was made by the Plaintiff that the Defendant, Taylor, 
may be removed from the management, and restrained from in- 
terfering and receiving the profits -, that a proper person may be 
appointed Manager, with the same powers as Gould and Taylor 
had, or such other powers as the Court shall think fit -, that a 
Receiver may be appointed, and that proper directions may be 
given for payment of the moneys — the Plaintiff, in support 
of his application, alleging that the Defendant had in several 
instances neglected his duty as Manager 3 that he did not, and 
from the embarrassed state of his affairs could not, attend in 
person, and was never at the Theatre except on Sunday; stating 
various breaches of covenant and instances of mismanagement; 
that he had not sent the money received to the Bankers 3 that he 
had engaged performers and other persons, without consent, 
contrary to the Deed j that he discharged the Treasurer and a 
person who acted as Deputy Manager without a salary, engaging 
another as Ballet Master, and also as Deputy Manager, at a 
salary of sSl200 per annum ; that he engaged one Performer 
at a salary of 5000 guineas for the season, 3000 being sufficient, 
with liberty to her to sing at other places; permitting the 
Ballet Master also to act in the same capacity at the Theatre in 
Drury I^ane. 
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The Defendant denied the charges of mismanagement; 
justified his conduct in the particular instances pointed out by 
the Plaintiff 3 referred his absence to threats of personal violence 
and of an arrest by the Plaintiff 3 stated that no loss had been 
incurred by his absence 3 that he had been Manager for twenty- 
five years, and had reduced the debts of the concern from a 
very large amount to ^^3,000 3 and represented that the ma^ 
nagement had always been carried on by deputy 3 and it was 
better it should be so, on account of unreasonable demands by 
the performers upon the principal, with which the deputy 
could not be expected to comply. 

The general title, embracing all the interests in the Theatre, 
«tood upon the Deed of 1792. The interests of the parties to the 
cause were regulated by the subsequent Deeds of 1803 and 
1804. The general effect of the Deed of 1803 was, that Gould 
was to have the sole, exclusive and entire management and conduct 
of the Theatre during the joint lives of himself and Taylor, as long 
as Gould shall think fit, subject to certain restrictions, the sole 
privilege of selling the boxes, contracting with performers, i&c. 
and generally to do all such other acts, &c. as fully and effectually 
as Taylor, before that period, had been accustomed to do, &c.; 
that Gould, from that period, should act as sole proprietor, as 
Taylor had previously acted 3 that he should give, his personal 
attendance. If either should sell his interest, or go abroad, the 
management to devolve upon the other 3 if Gould should decline 
the management, it was to be in them jointly, or in such person 
as they should appoint. After the death of both, it was to go 
according to the appointment of their executors respectively; 
and, in the event of the death of Gould, Taylor was to become 
the manager. Among various provisions with reference to the 
management it was declared, that no more than the sum of 
^500 should be expended in the preparation of any one Opera, 
and that no engagement with a performer should be finally 
concluded, and no banker, treasurer, receiver, or seri^ant should 
be removed, without the consent of the other part-owner 3 and 
that in case the part-owners shall not agree upon a person to 
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fill any such office or station, that shall be considered a matter 
in difference for arbitration 3 each party to name one arbitrator, 
and if either shall refuse to name a person for ten days, then 
the person nominated by the other as arbitrator shall decide. 
Besides several special provisions for arbitration, if they should 
not agree upon the price of the boxes and in various other 
instances of probable dispute, there was a general clause, that 
if any doubt, question, difference, or dispute, shall at any time 
arise between the parties or their executors, touching the con* 
struction of these presents, any clause, &c. or any account to 
be settled, or the measures to be taken in any event not ex- 
pressly provided for, or in any other matter whatsoever, 
touching the management or conduct of the said theatre, or the 
appointment or the duty of the manager or any other person 
employed, and such doubt, &c. cannot be settled among them- 
selves, it shall be determined by arbitration 3 with the usual 
provision that the arbitrators should choose an umpire^ order 
attendance, take evidence on both sides, and use all other wavs 
and means to enable them to decide upon the matter in question 
as they should think fit ; and that the Award should be binding 
and conclusive, and be observed and kept by them accordingly, 
without any suit whatsoever, and should be made a Rule of the 
Ck>urt of King's Bench. 

Sir Arthur Piggott, Mr. Fonblanque, Mr. Hart, and Mr. 
JoBNSON, in support of the motion. Mr. Richards, Sir Samuel 
RoifiLLT, Mr. Leach, and Mr. Wether icll opposed it. 

The Lord Chancellor suggested the absolute necessity that 
those parties should go to arbitration, and also took the objec- 
tion that this Court does not interfere for the management of a 
joint concern, except as incidental to the object of the suit, to 
wind up the concern and divide the produce. The only question 
is, what the Court will do in the interval, until a foreclosure, 
sought by this Bill, can be obtained -, but the Court will not 
appoint a Manager under such a covenant as this. 

For the Plaintiff it was observed, that an agreement to refer 
4ispute8 does not oust the jurisdictioo of a Court of Equity 3 
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the case of Half hide v. Fenning, in which Lord Kenyon oveF'- 
rules Lord Hardwicke's decision in Wellington v. Macintoshf, 
having been frequently impeached^ and even by Lord Kenyon 
himself 3 insisting that the relief sought, by appointing a 
Receiver, was given in every case of a partnership, where one 
partner is wasting the property or illegally charging the other; 
and that the difficulties presented to the Court by this case aro 
not insuperable, nor greater than occurred in the case of thoi 
Drury Lane Theatre. 

Thb Lord Chancellor. — ^Taking the general doctrine now 
to be according to Lord Hardwicke's opinion, which goes upon 
the principle that this Court has powers of enquiry beyond those 
of an arbitrator, do any of those cases go the length of such 
a special anxious provision for arbitration as this, applying to 
every case in which a difference could arise, and stipulating 
eifipressly, not only that the arbitrators shall determine upon 
evidence, but that they shall be at liberty to use all other ways 
and means to enable them to decide that they shall think fit ; 
the parties evidently anxious to exclude this jurisdiction, upon 
a subject to which certainly it is very inadequate ? 

An interest in a Theatre must undoubtedly be protected, as pro^ 
perty of any other description 5 and a Judge cannot look at the 
difficulties belonging to the situation and nature of the subject, 
with effect, as forming an objection to the jurisdiction. It is 
his duty to mee't and overcome them, if he can 5 and greater 
difficulties never occurred in the case of Drury Lane Theatre. 
On the other hand, however, this species of property must be 
treated as all other property, in a Court of Justice \ the interest of 
all concerned must be attended to ; and it is wholesome to apply 
to this species of property equally with others the ordinary rules ; , 
as, that the same parties shall be required in this case as in 
another 5 that the presence of parties shall not be dispensed 
with ; that the same regularity of proceeding shall take place, 
as in other causes. No diiiSculty of that sort occurs iQ this 
instance. 



140 

This is compared to the familiar case of a partnership. There 
is no instance of an application for the purpose of putting a 
Manager or Receiver upon partnership property, where the 
Court did not pause, from regard to the interest of the parties, 
putting it to them to consider whether they would, by a proper 
attention to their own interests, remove the necessity of doing 
that which, though it must be done when necessary, is at best 
a ruinous proceeding. If that is the usual practice upon part- 
nerships in London, where the parties have not provided that 
no such measure shall be adopted, without entering into the 
consideration how far these parties have conclusively provided 
another remedy, such an intimation from the Court is peculiarly 
wholesome if the parties have, upon the face of the instrument, 
demonstrated their conviction that a Court of Justice should not 
be hastily resorted to, especially if the nature of the subject is 
such that a Judge, feeling himself bound to determine, must 
acknowledge that he cannot understand it, and the instruments 
which must decide upon the rights of the parties betray their 
consciousness that no Judge could understand it. 

This is to be distinguished from every other case upon an ap- 
plication for a Receiver or Manager in this respect. These 
parties having, by express contract, mutually stipulated with 
respect to the management, this is an application by interlocutory 
motion that the Court shall decide whether a person, who by 
the contract is Receiver and Manager, shall have the benefit 
of the contract, if he has by his conduct forfeited his right to 
continue in that situation. This is not, therefore, the ordinary 
case of a partnership in trade, where, all the partners having 
an equal right to be in the management as far as partners have 
that right, and no one having the exclusive right, the Court 
is obliged, for the protection of them all, to say that none of 
them shall have the management. These parties have not told 
the Court what are the circumstances under which they have 
stipulated that the one or the other of them shall be displaced, 
npr what are the duties of the Manager 3 but they are described 



141 

by reference to what has been done in past times ; of which 
transactions I have no account. In this case, the objection for 
want of parties cannot be raised 3 for this contract, unless the 
rights of others are interposed, must govern these two parties. 

After these general observations, I proceed to make some 
comments upon this Deed of 1803. [His Lordship then pro- 
ceeded on matters arising out of the particular case, and added} 
With reference to the case of Half hide v. Fenning, I admit that, 
upon the best authority, the opinion expressed by Lord Kenyon in 
that case is wrong, as there are against it the concurrent opinions 
of Lord Hardwicke, Lord Thurlow, Lord Rosslyn and of Lord 
Kenyon himself. As a general proposition, therefore, it is true 
that an agreement to refer disputes to arl}itration will not 
bind the parties, even to submit to arbitration before they 
come to the Court. I would not, therefore^ say that .the conse- 
quence of this provision in the instrument is, that a suit cannot 
be instituted, without adding this qualification, that the Court, 
if bound to administer relief, is fully justified in pausing, before 
it takes, upon an interlocutory motion, a step that is, in truth, 
the greatest part of the relief 5 and if the Court will not come 
to such a decision in the cases to which I have alluded, where 
no individual had any particular right founded in contract which 
is to be divested, it is much more wholesome, where the parties 
have contracted for this mode of settling their differences and 
the point of dispute is one which is expressly provided for, to 
let them try whether they cannot so settle it, than that this 
Court should inte;rpose upon this sort of summary application. 

If, however, though the very subject in dispute is expressly stated 
as a subject for arbitration, the Plaintiff does not think proper to 
leave to that species of decision the question, for instance, 
whether Taylor does execute the duties of Manager, the farther 
consideration is whether, supposing the deed contained no such 
clause, the Court is not desired to do, upon the principle that 
Taylor is unable to execute his duty, much more than is ordina- 
rily asked upon a summary application. In this instance, all the 
parties have not an equal right to the management : this is not 
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the ordinary case of a partnership^ where each partner has as 
much right to interfere as any other> but here one individnal is, 
by express contract^ placed in the situation of Manager. The 
object of this interlocutory motion is, therefore, in the nature 
of judicial relief against the effect of the express contract ; and 
the Court ought therefore to be perfectly sure that the conduct 
of the Defendant has been such as to make it proper, from 
regard to the interest of others as well as himself, that he 
should be removed from that situation in which the contract 
placed him. He may insist that he cannot be displaced unless 
the Court is prepared to decide that he is not entitled to the 
benefit of the contract; as he is not, if he cannot perform the 
duty, or if he acts against it. I will not undertake to say 
whether a Deputy Manager might not be appointed ; but I have 
no doubt that, even in that case, the personal exertions of the 
Manager himself are due to the concern ; and it is very difficult 
to make out that his personal attendance may not sometimes be 
necessary -, in what degree I cannot upon the information before 
me determine. The fact, however, that his personal attendance 
cannot be had, is not the only materud fact -, as for the same 
reason he cannot be personally resorted to in the degree which 
the management requires. 

In that view of the case, therefore, I could only refer it to 
the Master, to enquire whether he is in a situation in which he 
is capable of performing the duties of Manager ; but I am so 
strongly pressed by the consideration that, whatever view the 
parties themselves may take of the subject^ they are calling 
down upon them an interposition, perhaps not the most ruinous, / 
but that cannot take place without infinite mischief to all who 
may have an Interest in the subject, that I shall give them an 
opportunity to pause, and consider whether they wiH press for 
my determinatkin, or have their disputes determined by that 
more wholesome mode which they bave themselves provided; 
and i recollect very few instances where this sort of recom- 
mendation has been given in vain. 
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No. 10. 

FORMAN V. HOMFRAY. 
(2 Ves. & B. 329.) 

The Bill, filed by one partner against the other, prayed that 
the Defendant might be held responsible for a sum taken by him 
out of the partnership-fundsj and for another sum, a debt 
released by him, and payment of such sums into the cash of co- 
partnership, or to the Accountant-General in trust iii the cause 5 
or, in default of such payment, that an account might be taken, 
betvyeen the PlalntiflF and Defendant, of the copartnership 
dealings, and an injunction, restraining the Defendant from 
receiving the partnership monies, &c. The prayer did not 
extend to a dissolution. 

The Defendant having put in his answer, a motion was made by 
the Plaintiff, that the Defendant may be ordered to pay into Court, 
or into the cash of the copartnership, a sum of ^1478 : 14 : 6, 
admitted in his answer to be due from him to the copartnership 
concern, in respect of his deficiency of capital. 

Sir Samuel Romilly and Mr. Barber, in support of the 
motion. Mr. Leach, for the Defendant. 

The Lord Chancellor said he did not recollect an instance 
of a Bill filed by one partner against the other, praying an 
account merely, and not a dissolution, proceeding on the founda- 
tion that the partnership was to continue. 

Sir Samuel Romilly admitted that it would be extremely 
difficult to produce any authority, but said he had a strong 
impression that he had drawn such Bills; observing that the 
continuance of the partnership was the ground of the jurisdic- 
tion here, as, if the partnership was determined, each party 
might proceed at law to have the account taken before auditors. 
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The Lord Chancellor observed the inconvenience that^ if a 
partner can come here for an account merely pending the 
partnership^ there seems to be nothing to prevent his coming 
annually. 

The motion was refused. 
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No. 11. 

-GoDSOLL and Others against Boldero and Others. 

■ ^ .' (9 East, 71.) 

^ This was aa Action of Debt on a Policy of Insurance^ made tlie 
29th of Nov. 1803^ under seal of the Defendants^ as three of the 
Directors of the Pelican liife Assurance Company^ on behalf df 
the Ck)mpany -, which recited that the Plaintiffs^ coachmakers in 
Xiong Acre> being interested in the life of the Right Honourable 
William Pitt,, and being desirous of making an assurance thereon 
for seven years, had subscribed and delivered into the Office of 
the Company the usual declaration, setting forth his healtk, 
age, &c. 5 and having paid the premium of .j^l5 : 15:0, as a 
consideration for the assurance of sS^OO, for one year from the 
28th of Nov. 1803, it was agreed that, in case Mr. Pitt should 
happen to die at any time within one year, &c. the funds of the 
Corai^any should be liable to pay and make good to the Plaintiffs, 
their executors, &c., within three months after his demise should 
have been duly certified to the Trustees, &c. the sum of ^500 ^ 
and, further, t]^at the Policy might be continued in force from 
year to year, until the expiiration of the term of seven years, 
provided the annual premium should be duly paid on or before 
the 28th of November in each year. The Plaintiffs then 
averred that,' at the time of making the said assurance, and 
from thence until the death of Mr. Pitt, they were interested in 
his life to the amount c^ the sum insured 5 and that they duly 
paid the annual premium of sSlS : 15 : 0, before the 28t^of Nov. 
1804, and the further sum of ^15 : 15 : 0, before tlieSBth of Nov. 
1805; and that, after that day, while the assurance was in force 
ancl befbre the exhibiting the Bill of the PlaintLQ^, viz. on the 
23d of. February, 1806, Mr. Pitt died^ that his demise was 
afterwards duly citified to the Trustees^ &c. 5 since when^ 
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more than three months have ehipsed before the commencement 
of this suitj &C.3 but that the j£500 had not been paid or made 
good to the Plaintiffs. There were also accounts for so much 
money had and received by the Defendants to the Fkdntiflrs 
nse, and upon an account stated. 

To this the Defendanto pleaded— Ist, Nil debeiU. 2dly» That 
the Plaintiffs^ at the time of making the assurance and from 
thence until the death of Mr. Pitt, were not interested in his 
life in manner and form as they have oomplained, &c. Sdly, 
As to the first count, that the interest of the Plaintiffis ia 
the Policy, and thereby intended to be covered, was a certaia 
debt of 4^500 at the time of making the P<dicy, due from Mr. 
Pitt to the Plaintiffs, and no other ; and that the said debt allar- 
wards, and after the death of Mr. Pitt, and before the ezhibitlog 
of the Phiintiffs* Bill, to wit, on the 6th of Iforc^i, 1806, was 
fully paid to the Plaintifis by the Earl of Chatham attd the 
Lord Bishop of Lincoln, executors of the Will of Mr. Pitt. 

Issues were taken on the two first pleas ; and, as to tfie ks^ 
the Plaintiffis, protesting that their interest hi the Policy thereby 
intended to be covered was not the said debt, m«itioiied in thit 
plea to be due to them from Mr. Pitt, and no other, replied that 
the said debt was not afterwards, and after the depth of Bfr. IKtl, 
and before the exhibiting of their BiU, fully paid to them by 
the Earl of Chatham aud the Lord Bishop of Lincoln, ^xecmton 
of Mr. Pitt, in manner and form as alleged, &c. ) on whidi also 
issue was joined. 

The Defendants paid j^Sl into Court upon the first coont j 
and, on the trial of the cause before Lord Ellenborough, 0. J. 
At Guildhall, it was agreed that a verdict should be entered ofe 
the several issues, according to the direction of tiie Coorlj di 
the following case reserved. 

The Policy mentioned in the Declaration was didy eiecufed, 
and the premiums thereon were regularly paid. Itfr. Pftt, 
mentioned in the Policy, died on the fiSd of January, 1806 ; 
which event was duly certified in February, 1806^ to the Tmsleei 
of the Pelican Life Assurance Company. TheDefendants> before 
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Trinity Term last> were served with process issued in this cause 
on the 3d of June^ 1806. Mr. Pitt was indebted to the Plaintiffs^ 
at the time of the execution of the Policy^ and from thence up 
to and at the time of his deaths above «^500^ and died in- 
solvent. On the 6th of March> 1806, the executors of Mr. Pitt 
|»aid to the Plaintiffs^ out of the money granted by Parliament 
for the payment of Mr. Pitt's debts, ^1109 : 11 : 6, as in full 
for the debt due to them from Mr. Pitt. 

The case was argued, in the last Term, by DAMPiEm^ for the 
J^tdntiffs, who contended that they were entitled to recover upon 
this Policy, notwithstanding the payment of the debt due to them 
by Mr. Pitt's executors out of the money granted by Parliament 
for that purpose. It is clear that a creditor has an insurable inte- 
rest in the life of his debtor, and the amount of the debt is the 
Qieasure of that interest : and so far the existence and legality 
of the debt (Dwyer v. Edie, London Sittings after Hil. 1788 ; 
Park on Insur. 2d ed. 491 -, and 2 Marsh on Insur. 675) 
is necessary to the validity of the insurance in point of interest 
ufider the Stat. 14 Geo. III. c. 48 ^ bvt it is not the debt 
pui debt that is insured, but the life of the debtor. It is only 
necessary that the interest should exist at the time of the in- 
surance made, and continue up to the time of the death of the 
debtor, as it did in this case > and the sum insured having be- 
come due, and the debtor's estate insolvent, the fact of payment 
of the debt afterwards, by a third party, cannot be material ; 
such payment being altogether gratuitous. The validity of the 
insurance depends upon its agreement with the Stat. 14 Geo. III. 
C 43, which was made to prevent " insurances on lives or other 
*' events wherein the insured shall have no interest :" and for this 
purpose it enacts (§1) that no insurance shall be made by any 
persons, on the life of any person^ &c. wherein the persona 
for whose use, benefit, or on whose account such Policy shall 
be made, shall have no interest, ** or by way of gaming or 
V wagering ]^" and it avoids every assurance made contrary to the 
tri^Q intent and meaning thereof. 

, The 2d section prqhibits the making any Policy on the life of 

l2 
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any person without inserting in it the person's name interested 
therein ; and the 3d section provides that, in all cases where the 
insured hath interest in the life, &c. no greater sum shall be 
recovered from the insurers than the amount or value of the 
interest of the insured in such life^ &c. Now^ here it cannot be 
disputed but that all the requisites of the Act have been complied 
with. The only question which can be made is upon the third 
section^ as to the necessity of the interest continuing beyond the 
time of the event happening on which the insurance is stipulated 
to be paid, and to the commencement of the action. But the 
interest need only continue up to the happening of the event 
insured, when the cause of action arises, and that is the usual 
averment in actions of this sort ; and the Defendants^ by their 
third plea^ admit that it continued beyond that time ; for they 
allege that the debt was paid after Mr. Pitt's death, though before 
the action commenced. But if it had been necessary that the in- 
terest should endure up to the time the action brought, that should 
have been averred ; which has not been usual^ and for want of 
which the judgments in former causes might have been arrested. 
The hazard was run for which the premium was received during 
Mr. Pitt's life -, and as he died insolvent^ there was then as it 
were a total loss : then the underwriters' liability cannot be 
adeemed by the voluntary payment of a third party^ though 
through the hands of the debtor's executors. The very payment 
of the premium gave the Pontiffs an interest in the pdicy ; 
and it could not have been in the contemplation of the Legis- 
lature, when they granted the money for the payment of Mr. 
Pitt's debts, to adeem the risk of underwriters. In the case of 
insurances against fire, it never was conceived that the insurers 
could avail themselves, pro tanto, of charitable donations col- 
lected for the benefit of the sufferers. In the case of a life 
insurance, the premium is not calculated upon the risk of the 
insolvency of the person whose life is to be assured, but solely 
on the probability of the duration of the life. But, if the Defto- 
dants' objection be well founded, every case of this sort will be 
resolved into an examination of the assets : of which the insurers 
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will avail themAelves^ pro tanto, after having had the benefit of 
the whole premium ; and this^ too, at any distance of time 
when assets roi^y be forthcoming after the payment of the loss. 
But, secondly, by the payment of the money into Court, the 
Defendants admit a continuance of the Plaintiffs* interest on the 
Policy beyond the amount of the bare debt -, for it was paid in 
after the liquidation of the debt, and after the action com- 
menced. And therefore the Plaintiffs would be entitled to 
recover something. And it does not appear how the premiums 
received have been reduced to the amount paid into Court. 

Marryatt, contra, said that he should not now dispute the pro- 
position, that a creditor might insure the life of his debtor since 
the statute ; though it might have been doubted at first, whe- 
ther such an interest as that in the life of another were within the 
contemplation of the Legislature. There was an inception of 
the risk on the Policy, and therefore the premium was properly 
paid ; and no question can arise on the amount of it, this being 
an insurance on a precise sum like a valued Sea Policy. The only 
question is, whether in the event the Plaintiffs have been datp-> 
nified, and can call upon the Assurers for any indemnification ? 
To pursue the metaphor, the ship insured has been wrecked, but 
there has been a salvage which the underwriters were entitled to, 
and out of which the assured have been indemnified 5 notwith- 
standing which, they still claim as for a total loss, contrary to the 
very nature of the insurance, which is only a contract of indem- 
nity. Admitting that the general form of the declaration in these 
cases may have been such as is stated, still it is competent for the 
underwriters to shew that a salvage has been received by the 
assured to the whole extent of their loss ; and in uo case can an 
assured recover double satisfaction, whether from the saipe pr 
any other person, as m the case of a doubly insurance 2 and 
therefore it is immaterial, in this case, from what hand the first 
satisfaction came. This principle was fully admitted in the case 
of Bird V. Randall, where it was applied to a case much stronger 
than the present ^ for there, a servant having entered into artic]^H 
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to serve his master a certain time under a penalty^ and the servant 
having left his service before the time by the procurement of the 
defendant, this Court, in an action by the master to recover 
damages against the seducer, held that the master's having 
before sued the servant and recovered the penalty against him 
before the action brought against the seducer (though in hci the 
penalty recovered was not received till after the second action 
commenced, but before the trial), was a bar to such further 
remedy ; considering the amount of the penalty as ample com- 
pensation for the injury received, and that no further satisfac- 
tion could be received from any other quarter. — [Lord Ellen- 
BORODGH, C. J. I never could entirely comprehend the ground 
on which that case proceeded. It was assumed that the sum 
taken as the penalty from the servant was the extreme limit of 
the injury sustained by the master ; but there is the doubt, for 
the penalty might have been so limited because of the inability 
of the servant to undertake to pay more ; and it might 
have been very far from an adequate compensation to the master 
for the injury done to him by another who seduced his servant 
from him. I remember, however, a similar case, tried at the 
sittings in the Court of Common Fleas, before Mr. Justice 
Wilson, sitting for the Chief Justice, who ruled the same point 
upon the dry authority of the former decision, but, as it seemed 
to me at the time, with considerable doubt npon his mind as to 
the propriety of it. — ^Lawrence, J. I suppose the Court pro- 
ceeded on the ground that the penalty was, by the express 
stipulation of the parties, made an equivalent for the loss of 
the service. — Lord Ellenborough. That is so as between the 
parties themselves 3 but it may admit of doubt, whether that 
were the fair way of considering it as against a stranger a wrong 
doer.]— A voluntary payment of another's debt, if accepted as 
such, will protect the debtor 5 and, if so, it will equally protect 
an insurer under the statute. For the object of that was to 
prevent wager policies j but if this policy may be enforced, not- 
withstanding the payment of the debt, every creditor may 
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^ramble upon the life of his debtor^ by way of insurance^ though 
vdihout any reason to doubt of his solvency; and upon his 
death he would be entitled to double satisfaction of his debt. 
If a payment out of the debtor's assets would have been a bar 
to this action^ it cannot enter into the merits of the case to 
enquire by whose assistance the executors have been enabled to 
make the payment. The money was paid by them, and received 
by the Plaintiffs as for the debt of Mr. Pitt. Then, Sdly, the 
payment of money into Court on the first count only admits the 
contract declared on. It admits that the Plaintiffs had an 
interest in the Policy up to the death of Mr. Pitt> but not at the 
time of the action brought : and where a demand is illegal on 
the face of it, payment of the money into Court does not 
admit it. (Cox v. Parry, 1 T. R. 464, and Ribbons v. Cricketi, 
1 Bos. and Pull, 264.) 

[It was afterwards stated by the Court, and agreed on all 
hands, that the payment of money into Court, on the first count 
only, admitted the facts stated in that count.] 

Dampier, in reply on the principal question, said that the 
fects of the case shewed that this was not a wagering policy, 
but that the Plaintiffs had an interest in it up to the extent of 
the sum insured ^ and denied that the subsequent payment of 
the debt, out of the grant of Parliament, was like the case of 
salvage on a Marine Policy 5 for that was an advantage calculated 
upon by the underwriters in fixing the amount of the premium, 
but here the solvency of the debtor formed no basis of the cal- 
culation, but only the probable duration of his life. In Bird v. 
Randall (besides the doubt of the soundness of that decision), 
tlie penalty was considered as liquidated damages to the full 
extent of the injury ; and the judgment recovered was considered 
as a satisfaction in law. If in this case the Plaintiffs, after re- 
covering judgment against the underwriters, had attempted to 
sue Mr. Pitt's executors, the cases would have been more like. 
This stands as the case of gratuitous payment, by third persons, 
•f the debt of another^ and not as the satisfoction of a le^ 
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demandj nor upon a stipulation to receive it as a satis&ction ot 
the present claim. It is most like the case of a charitable dona- 
tion to sufferers by fire who were partially insured. 

Curia-adv, vult. 

Lord EixENBOROuoH^ C. J.^ now delivered the Judgment of 
the Court. 

This was an action of debt^ on a Policy of Insurance on the 
life of the late Mr. Pitt^ effected by the Plaintiffs^ who were cre- 
ditors of Mr. Pitt^ for the sum of £bOO, The Defendants were 
Directors of the Pelican Life Insurance Company « with whom 
that insurance was effected. [His Lordship^ after stating the 
pleadings and the case^ proceeded] — ^This assurance^ as every 
other to which the law gives effect^ (with the exceptions only 
which are contained in the 2d and 3d sections of the Stat. 19> 
Geo. II. cap. 270 i^ ^" ^^ nature a contract of indemnity^ as 
distinguished from a contract by way of gaming or wagering. 
The interest which the Plaintiffs had in the life of Mr. Pitt was 
that of creditors 3 a description of interest which was held in 
several late cases to be an insurable one, and not within the 
prohibition of the Stat. 14, Geo. III. cap 48^ sec. 1. That in- 
terest depended on the life of Mr. Pitt, in respect of the means 
and of the probability of payment which the continuance of 
his life afforded to such creditors, and the probability of loss 
which resulted from his death. The event against which the 
indemnity was sought, by this assurance, was substantially the 
iSILpect^d consequence of his death as affecting the interest of 
these individuals assured in the loss of their debt. This action 
is, in point of law, founded upon a supposed damnification of 
the Plaintiffs, occasioned by his death existing and continuing 
to exist at the time of the action brought 3 and, being so 
founded, it follows of course that if, before the action was 
brought, the damage, which was at first supposed likely to 
result to the creditors from the death of Mr. Pitt, were wholly 
obviated and prevented by the payment of his debt to them, the 
foundation of any action on their part, on the ground of such 
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assurance^ fails. And it is no objection to this answer that the 
fund out of which their debt was paid did not (as was the case in 
the present instance) originally belong to the executors^ as a part 
of the assets of the deceased : for though it were derived to 
them aliunde^ the debt of the testator was equally satisfied by 
them thereout j and the damnification of the creditors^ in respect 
of which their action upon the insurance contract is alone main- 
tainable^ was fully obviated before their action was brought. 
This is agreeable to the doctrine of Lord Mansfield, in 
Hamilton v. Mendes. 2 Burr. 1210. The words of Lord 
Mansfield are^ ^' The Plaintiff's demand is for an indemnity : his 
'^ action, then, must be founded upon the nature of the damnifir 
^' cation, as it really is at the time the action is brought. It is 
'^ repugnant, upon a contract for indemnity, to recover as for a 
''total loss, when the event has decided that the damnificatioa 
'' in truth is an average, or, perhaps, no loss at all." '' What- 
'' ever undoes the damnification, in the whole or in part, must 
'' operate upon the indemnity in the same degree. It is a con- 
" tradiction in terms to bring an action for indemnity, where 
'' upon the whole event no damage has been sustained.*^ 
Upon this ground, therefore, that the Plaintiffs had in this case no 
subsisting cause of action in point of law, in respect of their 
contract, regarding it as a contract of indemnity at the time 
of the action brought, we are of opinion that a verdict must be 
entered for the Defendants on the first and third pleas^ notwith- 
i^tapding the finding in favour of the Plaintiffii on the second plea. 
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No. 12. 
Akdrbwbs v. Ellison and Others. 

(Moore 6, 199.) 

Thifl was an Action of Covenant on a Policy of Assurance 
executed by the Defendants^ under seal^ to indemnify the Plain- 
tiff against a loss by fire. The Declaration stated that, on the 
9th of December, 1819, the Defendants, as three of the Di- 
rectors of the National Union Fire- Association, made and sealed 
a cer^n Deed-PoU, commonly called a Policy of Assurance, 
which the Plaintiff brought into Court -, whereby, after redting 
that the Defendants, as such Directors, had admitted the Plain* 
tiff to be a Member, upon the terms, covenants, and conditions 
prescribed by the Deed of Settlement of the said Association i 
and that the Plaintiff had consented to become a Member ac- 
cordingly, and had subscribed the sum of six shillings, being 
the consideration-money for one year's insurance from the 85th 
of December, 1819 -, and that, so long as he should continue 
to pay the same sum annually, on that day, he should be enti- 
tled to a remuneration out of the Society's funds, in case of loss 
by fire to all or any of the property thereinafter mentioned, not 
exceeding for each item respectively the sum set against the 
same, that is to say, ^00, on his household furniture, &c. In 
his then brick dwelling-house. It was declared that, in case of 
loss by fire happening to any of the abovementioned property, 
while such subscription should be regularly deposited, the So- 
ciety was to pay, according to the Deed of Settlement, to the 
Plaintiff, all such loss or damage, not exceeding the sum set 
against each article respectively, as he might sustain thereto by 
fire ; and it was further stipulated, and thereby declared, that 
neither of them, the said Directors, who subscribed the said 
Deed-Poll or Policy of Assurance, nor the Plaintiff, as the 
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holder of the policy^ should^ as Members of the sud Sodety, 
be subject or liable to any demand for loss or losses^ except 
under the Articles establishing the said Society^ as was provided 
by the same. The Declaration then set out certain articles and 
conditions referred to in the Policy^ and subject to which it was 
effected ^ by the eighth of which it was provided that, when- 
ever losses should happen, the parties should give immediate 
notice thereof to the Secretary, or to the nearest Agent, that a 
view might be taken and the damage estimated ; and also to 
deliver under their hands the amount and particulars of their 
claim on the Office, and make out the same by the oaths or 
affirmations of themselves, or by their domestics or servants, 
books or vouchers, and procure certificates of the Ministers, 
Church- Wardens, neighbours, or inhabitants, not interested in 
such loss, if they were required by the Directors so to do 3 the 
loss or damage sustained to be made good within ninety days 
after the same happened, or as soon as the amount could be 
properly ascertained, either by the payment of the sum insured, 
or by repairing or rebuilding the premises destroyed or da- 
maged, as far as the sum insured would allow, at the option of 
the Directors. By the ninth article it was stipulated that the 
Office would not make good any losses by fire occasioned by 
foreign enemies, civil commotions, or by any military or usurped 
power, or in consequence of explosion of gunpowder or steam. 
The Plaintiff then averred that, although he had well and truly 
observed, performed, and fulfilled all things in the Policy con- 
tained, which on his part were to be observed, performed, and 
fulfilled, and that although the btock and funds of the Association 
always, from the time of making the Policy hitherto, have been 
and yet are sufficient to pay the Plaintiff, the amount of the 
damage and loss sustained by him by fire 5 and that although 
the time for payment thereof had long since elapsed, yet that 
the loss or damage so sustained by the Plaintiff has not, nor 
has any part of it, been made good or paid to him, out of the 
stock or funds of the Association or by the Defendants, or any of 
them, or by any other Directors of the Association, or otherwise 
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howsoever; but that the same still remains not made good, but 
is unpaid and unsatisfied to the Plaintiff, contrary to the form 
and effect of the Policy^ and of the covenant of the Defendants 
therein in that behalf made. 

The Defendants pleaded several special pleas, stating^ in 
substance^ that there was no furniture in the Plaintiff's house 
at the time of the loss 5 that no part of it was destroyed by 
fire i that the Plaintiff had kept hay and straw on the premises^ 
without the knowledge of the Defendants^ whereby the risk 
was increased ; that the house was not accurately described in 
the Policy as brick, as it was composed of brick and wood, 
and should have been so stated. 

On all these pleas issues were joined. 

The cause came on for trial before Lord Chief Justice Dallas, 
at the Sittings after the last Hilary Term 5 when the Jury 
found a general verdict for the Plaintiff, on all those issues 5 as 
the loss sustained by him was fully made out, and as he had not 
been guilty of any breach in either of the conditions or stipula- 
tions of the Policy, to prevent him from recovering the amount 
of the loss so sustained. 

Mr. Seijeant Pell, in the course of the last Term, obtained 
a Rule nisi, that the judgment might be arrested, on the 
ground that there was nothing on the face of the Policy, or in 
the Declaration, to import any covenant or agreement in law^ 
to support the action, or render the Defendants liable to pay 
the loss in question. He submitted that the Plaintiff's only 
reipedy was in equity, and relied on the case of Alchorne v. 
Saville, as bearing a near resemblance to the present, and in 
which the Court of King's Bench had decided that an action of 
covenant could not be maintained, although the words in the 
proviso there, were " declared and agreed,*' while here the 
words '' stipulated and declared *' only were adopted. 

Mr. Serjeant Vaug HAN and Mr. Serjeant Hullock now shewed 
cause, and contended that no precise or technical words were 
necessary to create or constitute a covenant ; for any form of 
words or mode of expression, in a deed purporting to be an 
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agreement^ will amount to a^ovenant^ if it be the intention of the 
parties that they should do so.' In Comyn's Digest (Tit, Cove- 
nant^ A^) it is laid down that *' if by articles of agreement it is said 
*^ that it is intended that a fine shall be levied, this amounts to a 
** covenant to levy it." There is nbthitig contained in the Policy 
to limit the responsibility of the Deif^mlants to the funds of the 
Society 5 even if there had been, it was expressly averred in the 
Declaration that such funds were sufficieht to satisfy the Plaintiff, 
from the time of making the Policy to the commencement of his 
action. The Defendants might hatve demurred or craved oyer; 
Instead of which, they have pleaded several pleas, imputing 
fraud to the Plaintiff, which were entirely negatived on the trial. 
The case oiAlchome v. Saville is altogether distinguishable from 
the present, for there the Defend:infs were no parties to the 
Policy, and that instrument imported nothing but an order upon 
other persons to pay the amount of a loss in case it should happen. 
The Defendants therefore could not be declared i^insf thereon, as 
it was not their deed, and the Plaintiffs must have been lionsutted 
on the plea of nori esU factum. Here the stipulation in the Policy 
must at all events be considered as a covenant by the Deli)(dvit8 
to pay the loss which the Plaintiff has sustained, provided the 
funds of the Association wei« adequate thereto ; and the Plaintiff 
has expressly alleged that they were sufficient for that purpose; 
and the breach is framed accordingly. The Defendants cove- 
nanted not only for themselves, but for the whole of the Members 
of the Society ; and if they had funds, the breach is well 
assigned. Even if it were otherwise, it cannot bie objected to 
after verdict. »Any words, contained in a deed demonstrative of 
an agreement between the parties,' are sufficient to enable one 
to sue the other for breach of any condition containied therein'; 
for in Bacon's Abridgment (Titi Gov. A) it is^ stated that '' the 
*' law does not seem to have appropriated any set form of words, 
'^ which are absolutely necessary to be made use of in creating 
'^ a covenant,*' and therefore it seems that any words will be 
effectual for that purpose, which shews the parties' concurrence 
to'the performance of a Aiture act. 
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, Mr. Seijeant Psll aad Mr. Segeant Lawx«> in support of tbe 
Bule» relied principally on Jkhame v. SaeUle, and anbmitted 
that the queation in this case was purely of a kgal nature^ and 
arose from tbe words of the Policy alone } from which the 
Court could not infer that there was any covenant orstipulatioo* 
^either express or implied^ or agreement between the parties^ to 
pay the loss which the Plaintiff had sustained. At all events 
there was no contract or agreement of a personal nature, as 
^between him and the Defendants. It was a mere dedaratioa 
by them, as Directors or Members of the Association, how and 
4X1 wliat terms premises should be insured, and the funds of tbe 
Society applied. They only assented to the distribution of such 
fiuidS) as they expressly declared that they would not be sutuect 
or liable to any demand for loss except under the Articles esta- 
jUishing the Society. They can, therefore, only be liable as 
co-proprietors 5 and their personal liability is entirely out of the 
^estion, for Expreuio unius est excJmio alierm. Upon the 
whole, therefore, no personal liability or individnal responsibi- 
}ity attaches to them 5 but they must be conudered only as part- 
ners participating in the general profits and losses of trade. 

Iiord Chief-Justice DALMa.-^It has beoi admitted^, in the 
course of the ai^g^ument, that no precise or technical words are 
pieoessary to cveate a coTenant ; but that, whether it be so or 
not, depends upon the intentions of the parties. This, tbere- 
Swptr narrows the conttderation of the present question to the 
ivords contained In the Policy on which this action is broiight ; 
<and although there are no precise words in that instrument, 
;itiU the Defendants have stipulated and declared that neither of 
Ihem, as Directors of the Association, or as Members of the 
Society, ^ould be sul^ect or liable to any demand for lp«s or 
losses, except under the Articles, for establishing the Society, 
.and as is provided by the same. In the reasonable coostnictioB 
of this stipulation, it amounts to an ei^ress agreement j and 
the instrument maj be considered as a covenant tp entitle the 
insurer, in case of loss by fire, to receive a remuneialioa outpf 
the funds of the Society, to the extent of such funds } as the 



ISO 

1 • 

lyefendants have expressly declared that the Society would be 
Vesponsible, but thiey have limited aaeh ne^nnsibility to the 
sufficiency of their funds. The plAhi aiid obviiHu meaning, 
therdbre> appears to me to be^ that tiie Association are liable 
to the extent of their ftinds^ and consequently that the De- 
fendants, as three of the Diyedtoi^^ have entered into «n express 
agreement to be responsible to the Plain tiff> as far as the fiinds 
df the Society would alldw. The case is altogether distingnsli- 
able from the case of Alchtyme ^ . Samlle -, as here the FLaatiiEi 
have executed the deed, but there they were not parties to it: 
they only ordered the Directors of the Society for the time being 
to do particular things, viz. to raise and pay out of the monies and 
"Securities of the contributionship, according to certain deeds and 
settlements ) and the Court of King*s Bench decided that they 
were not personally liable, as it was not their deed, and as they 
merely appointed other persons to pay a loss in case* it should 
happen out of the funds belong^g to the Society. Here, howe^el*, 
the Defendants covenanted to pay, if the funds of the Society 
should be adequate, l^at, theriefore, puts an end to the qaeistioil. 
Besides, the breach assigned by the FlainfifiTin his Declaration Ss 
sttfficient, for he states that, although the funds of the Associa- 
tion were adequate to pay; yet that the Defendants refused to do 
so. As this case, therefore, is so mainly dtstinguishaUe from 
that of Akhorne v. SavUle/ 1 have no doubt that the Plaintiff is 
entitled to recover, and more particularly so as the Policy in 
question was signed by the Defendants, who i^reed or cove- 
nanted to be themselves personally liable, as fer as the funds of 
the Society would extend ; and the Ck)urt will not arrest judgment 
after trial, unless it be obvious and clear that there is somemate- 
' rial ground on which they are enabled to do so. All the pleas on 
this record have been negatived by the finding of th^ Jury; I 
therefore think there is no substantial ground whatever for 
' arresting this judgment. 

Mr. Justice Park. — I am of Ihe same opinion. This case 
''qtpears to me to be quite different from tiiat of Alchante t. 
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SavUle, which was a special case, sent by the Vice ChanceUor 
Ibr the opinion of the Court of King's Bench ; and in whidi it 
was expressly stated that the Defendants merely ordered the 
• Directors for the time being to pay, and they did not sign the 
Fblicy. Here, however, the Defendants' seals and signatures 
are attached to the instrument in which it is recited that they 
were three of Che Directors of the Association, and agreed that« 
as long as the Plaintiff should continue to pay an annual sum 
Ibr insurance of his premises from fire, from year to year, he 
diould be entitled to a remuneration out of the Society's funds. 
That was an express undertaking that he should be so remune- 
rated. Besides, they admitted the Plaintiff a Member, on the 
terms, covenants, and conditions prescribed .by the Deed of 
Settlement of the Association 5 and it appears by the eighth 
clause of the Articles which are set out in the Declaration, that 
the loss sustained was to be made good within ninety days after 
the same happened, either by repaying the sum insured or by 
repairing or rebuilding the premises destroyed. The Defendants 
signed the Policy which referred to that article or condition. 
It is true they are not themselves personally liable, but the 
Plaintiff was clearly entitled to recover from the funds of the 
Society, if they were sufficient to defray the amount of his loss. 
The Plaintiff has averred that they were } and that, therefore, is 
all that he was required to do 3 and I fully concur with my'Loid 
Chief Justice, that the Court will not arrest a judgment unless 
it be perfectly clear that the Plaintiff is not entitled to retain it : 
for it is a general rule that nothing is to be presumed after 
verdict but what is expressly stated in the Declaration, or neces- 
sarily implied from the facts which are stated. 

Mr. Justice Burbough. — I entertain no doubt whatever, on 
this question. Even if I did, I aui quite satisfied that this judg- 
ment ought not to be arrested. The Directors of the Society 
held themselves out to the world as being responsible persons.- 
If they were not so, no person would insure property with 
them. Besides, it would be a gross fraud on the public. The 
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Defendants admitted the Plaintiff to insure, and agreed by such 
adrpission that he should be entitled to a remuneration out of 
the Society's funds. As no precise words are necessary to con- 
stitute a covenant, the words '' shall be entitled" are sufficient 
to imply that the Plaintiff should be remunerated out of the funds 
of jthe Society, provided they were sufficient for that purpose. 
He therefore had a right to look to the Defendants in the first 
instance. Unless they were liable, no Society of this descrip- 
tion would be obliged to pay i.i case of loss. £ven. if the words 
contained in the Policy were more equivocal than they are, 
stilly as the Defendants have executed the instrument, I think 
th^j are liable -, and that it was unnecessary for the Plaintiff to 
have set out more than he has done in his Declaration. 

Mr. Justice Richardson. — It has often been determined 
that Courts will work great injustice, if they allow judgments 
to be arrested, unless it be manifest that they have the clearest 
grounds for so doing ; for it is now settled that a judgment ^ 
cannot be arrested for extrinsic or foreign matter not appearing 
on the face of the record, but Courts are to give judgment on 
the record itself, that their successors may know the grounds 
of such judgment. This was an action of covenant brought 
against the Defendants as three of the Directors of the National 
Union Fire Association, and the terms of the Policy have been 
set out by the Plaintiff in his Declaration j by which it appears 
that, in case of loss by fire, he was entitled to receive a remu- 
neration for such loss out of the funds of the Society ; and he 
has averred that they have sufficient funds to cover the damage 
he has sustained. The Defendants should either have demurred 
or pleaded that the funds were insufficient ; but they have put 
a number of other pleas upon the record^ imputing fraud to the 
Plaintiff^ which the Jury negatived, and set him right by their 
verdict : and the Defendants now seek to turn him round on an 
objection to the Declaration ; but I think it is not well founded, 
or, at all events, it is insufficient for the purpose of arresting the 
judgment. It appears on the face of the Policy^ that the 
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Defendants were three of the Directors -, that^ as such^ they 
admitted the Plaintiff to be a Member ; and it then states that 
he should be entitled to a remuneration out of the Society's 
^nds^ in case he sustained a loss by fire. This Policy was 
executed under the hands and seals of the Defendants^ and the 
Plaintiff has declared that he has sustained a loss by fire^ and 
that the Society had funds and were bound to pay, according to 
the terms of the Articles under which it was established. The 
Policy also contains a declaration that the Society were to pay 
according to the Deed of Settlement^ and that the Defendants^ 
as Directors^ should not be subject to any demand for losses^ 
except under the Articles establishing the Society. Under thb 
stipulation^ the Plaintiff was entitled to set out such articles in 
his Declaration^ and which are now properly brought before 
the Court. He stated that they were and are as follows^ and 
then set out the whole of them accordingly ; and the eighth 
article limits the right of action to the insurer, as it provides 
that, whenever losses should happen, he must give imme- 
diate notice to the Secretary, that a view might be taken and the 
damage estimated, and deliver under his hand the particulars of 
his claim on the Office, and make out the same by oaths of 
himself or his servants, books or vouchers, for that purpose; and 
the loss sustained was to be made good by the> Society within 
ninety days after the same happened. That clause, therefore, 
held out that the Society were liable to satisfy such loss in case 
the insurer did all that was required of him to be done within 
that period. By the ninth article it appears that the Society 
would not make good any losses by fire occasioned by 
foreign enemies, or in consequence of explosion of gun- 
powder or steam, but that their liability attaches only in the 
ordinary occasions of fire. This case is wholly distinguishable, 
in fact, from that of Jlchome v. Saville, as here the substance of 
the Policy is set out, and the Deed of Settlement referred to. 
In that case, there were no sufficient words to ndse a covenant 
by the Defendants, as they merely appointed the Directed for 
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the time being to pay out of the monies^ securities, and effects of 
the contributionship^ pursuant and according to certain deeds 
and settlements ; and the Court thought that the Policy imported 
an order for the payment of money^ and not an agreement ; and 
{hat, even if it could be considered as such^ and was declared 
upon as against the Defendants^ the Plaintiff must have been 
nonsuited on the plea of non est factum, because it was not their 
deed. My brother Pell^ however^ has contended that the words 
''declared and agreed** were there introduced in the proviso, 
whilst here the words " stipulated and declared*' only were 
used ', but the former words were introduced in that case for a 
very different purpose -, for they could have no effect as to the 
order and direction to the Directors for the time being, to pay 
out of the funds of the Society. I therefore concur with the 
Court in thinking that the judgment in this case ought not to be 
arrested. 
Rule discharged. 



There was a similar action brought by the Plaintiff and his 
partner against Gedoe and two others of the Directors, to re- 
cover a loss for premises destroyed by fire, in which the former 
carried on their business -, and the Jury also found a verdict for 
them, and the Defendants obtained a Rule nisi, for arresting the 
judgment in that action ; which the Court now ordered to be 
disqharged. ^ 
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No. 13. 
Alchorne and Otiiers v. Saville and Others. 

(As note to Andrewcs v. EIUsod.) 

This was a case sent by the direction of the Vice Chancellor, 
for the opinion of the Judges of the Court of King's Bench ; 
and the question was, whether an action would lie under the 
following circumstances: — On the 20th of May, 1811, the 
Plaintiffs insured a certain house and premises, in which they 
were interested, in the Hand in Hand Fire Insurance Office. 
The Policy was made and duly executed by J. F., N. W., and 
J. M., as three of the Trustees and Directors of the Office ; 
whereby, in consideration of the sum of ^4: 10 : 0, the premises, 
valued at ^1800, were insured for the term of one year from the 
date thereof. The Policy, after reciting that the Plsuntiffs had 
paid into the treasury of the amicable contributionship or society 
commonly called the Hand in Hand contributionship or Society, 
for the insuring of houses and goods from loss or damage by fire, 
the sum abovementioned, for the purpose also abovementioned, 
proceeded to- declare as follows : — '^ Now we, the Trustees and 
Directors of the said Society, whose names are hereunto sub- 
scribed, do order, direct, and appoint the Directors for the 
'' time being of the said Society, to raise and pay, by and out 
^' of the monies, securities, and efiPects of the said contribution- 
ship, pursuant and according to certain deeds and settlements, 
&c." The instrument, after declaring that the order thus 
mentioned should comprehend either a total or a partial loss 
by fire, went on to proceed as follows : — " Provided, and 
" it is hereby declared and agreed, that when any assignment 
" shall be made of this Policy, such assignment shall be entered 
'* in the Office books within ninety days from the date thereof, 
^' &c, 3 and also that if, at the expiration of one year from the 
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date thereof^ the said Plaintiffs shall again pay the sum of 
s^4 : 10 : 0, then all the conditions and agreements of this Policy 
shall remain in full force for the further term of one year, 
and so shall be continued, from year to year, as often as the 
said sum of s£A : 10 : shall be paid by the PlaintiflFs, and the 
Directors for the time being shall agree thereto, by accepting 
or receiving tlie same. In witness, &e." The Policy was 
signed by J. Jb\, N. W., and J. M., three of the Trustees and 
Directors of the Office, and sealed and delivered, being first 
duly stamped and attested in the presence of two witnesses. 

The PlaintiflFs having sustained a loss by fire, and the De- 
fendants having refused to pay within the time prescribed by the 
Policy, a Bill was filed in Chancery against the latter, as acting 
Trustees and Directors of the Office, praying that the Vice 
Chancellor would decree the payment of the loss which the 
PlaintiflFs had sustained ^ and the above case being sent for the 
opinion of the Court of King's Bench, whether an action at 
law could be maintained upon the Policy against the Defendants, 
Mr. Puller, for the Plaintiffs, contended, that the proper 
remedy was by action of covenant against the Defendants on 
the Policy, they having disobeyed the order therein contained. 
That instrument might have the legal effect and operation of an 
agreement. Wherever the word " agreement '* is found in an 
instrument executed by a party, the effect of it is that he 
covenants, on his part, that the thing stipulated shall be 
done, and consequently the law will give an action of cove- 
nant to the party aggrieved. In support of that proposition, 
he cited the cause of Hollis v. Carr (2 Mod. 86) and Brice v. 
Cart (1 Lev. 47). To bring the present case within that nde, it 
is only necessary to refer to the words of the concluding clause 
of the Policy, where it is declared " that if, at the expiration 
'' of one year from the date thereof, the Plaintiffs shall again pay 
** the sum of 0^4 :10 : 0, then all the conditions and agreements 
" of the Policy shall remain in full force, &c. jind the Directors, 
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'' for the time being shall agree thereto^ &c/* Undoubtedly j^ 
if these words were not to be found in the Policy, it would be 
difficult to contend that an action of covenant would lie ^ but being 
there^ they must be taken to give the Policy all the effect of an 
agreement, and all the legal incidents of an agreement must 
consequently follow. 

Mr. Chitty, contra, was stopped by the Court. 

Lord Chief Justice Abbott. — I can find nothing in this Po« 
licy, by which the Defendants covenanted to pay the loss which 
the Plaintiffs have 'sustained. The Deed only imports that the 
Trustees and Directors for the time being, who execute it, do 
thereby order, direct, and appoint the Trustees and Directors 
for the time being to pay the loss, in case it should happen, 
out of the funds belonging to the Society. It does not appear 
to me that the latter words in the Policy can have the effect 
of making that an agreement which, upon the face of it, 
appears to be only an order for the payment of money. It 
never could be intended that this instrument, so prepared, 
should have the effect of making the Trustees and Directors 
for the time being personally liable ) nothing could be more 
difficult than for a Company of this description to find Acting 
Trustees who would personally pay all the PoHcies which the 
Company might think fit to execute. It therefore seems to ine 
that the only remedy the Plaintiffs have is in equity, and they cannot 
turn round and treat this as a covenant at law. I admit that, 
where a party executes an instrument, and thereby says '' I agree 
*' to do so and so,*' he would be liable to an action of covenant ^ 
but how could a declaration in covenant be framed in this case, 
either against the Defendants or the parties who have Executed the 
Policy \ As against the latter, no such declaration could be 
drawn, because the Policy imports nothing but an order upon 
other persons to pay the loss in case it should happen -, and as 
against the former, supposing the instmraent to have the effect 
of an agreement, the actaoo wouid aoi lie, because it does not 
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appear that they have executed it. This Policy imports nothing 
but an order^ and not an agreement 3 I am therefore of opinion 
that an action of covenant cannot be maintained. 

Mr. Justice Baylet. — ^I am of the same opinion. If this could 
be considered as an agreement, and was declared upon as against 
these Defendants, the Plaintiffs must be nonsuited on the plea 
of non est factum, because it is not the deed of the Defendants. 
But I think that, in any way in which we can consider the plain 
words of this instrument, it clearly is not an agreement. 

Mr. Justice Holroyd and Mr. Justice Best were of the same 
opinion. 

The Judges accordingly certified their opinion to the Vice 
Chancellor, that no action of covenant would lie upon the 
Policy. 
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No. 14. 
Davis against Hawkins. 

(3 M. and S. 488.) 

In assumpsit, for goods sold and delivered, and the general 
issue, there was a verdict for the PlaintiflF, at the London Sit- 
tings in Michaelmas Terra 1813, for ^161 : 14: 6, subject to 
the opinion of the Court on a case reserved, the material facts of 
which were these :-^In 1807, a number of persons, about 600, 
associated togethet as a Company, and made subscriptions, 
which subscriptions were divided into shares of s£^yO each, for 
the purpose of establishing a Brewery for Ale, &c. under the name 
of The British Brewery. The subscribers entered into a Deed, 
which contained, among others, these provisions,— that the shares 
should be transferable, &c. the purchaser executing the Deed, 
and binding himself to observe the regulations, &c. contained 
therein j that a Committee, to be appointed, should have power 
to make rules, orders, and bye-laws, subject to confirmation by 
a majority of the proprietors at a general meeting j that the con- 
duct of the business of the Brewery should be confided to two 
persons, who should be styled Brewers -, and the trade should 
be carried on in their names, and they should be Trustees for 
the Company, so far that the right of action for goods delivered 
should be in them, and their names should be used in all actions 
and contracts, &c., and, in particular, all actions for ale or other 
articles delivered should be brought in their names, and with that 
view, all ale and other articles delivered should be considered as 
their property, and the bills of parcels should be in their names, 
&c. 5 that the Directors for the time being should have power to 
regulate the general affairs and business of the Company } th^t 
a general meeting of the Members of the Company should be 
holden every quarter. 
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The Defendant was an original subscriber^ and still holdi 
•shares^ and was for some time a Director and executed the Deed. 
At first, two persons were appointed the Brewers j but they 
having withdrawn^ the Directors recommended to the general 
quarterly meeting to appoint only one, and that the Plaintiff 
should be appointed. The Subscribers accordingly appointed the 
Plaintiff the Brewer, and he has continued such ever since. The 
Plaintiff, in that capacity, delivered to the Defendant, at different 
times, several quantities of ale, brewed for the Company. No 
bills of parcels were delivered, but the deliveries, as they were 
made, were entered in a book kept by the Defendant, upon 
which was inscribed, " British Ale Brewery." The Defendant 
paid money on account, from time to time, at the compting 
house of the Brewery, audio the Collecting Clerks, when they 
called, taking printed receipts, entitled " British Ale Brewery,** 
and signed by the Clerks who received the money. In some in- 
stances the receipts were expressed to be for Davis & Co. The 
Plaintiff^s name alone was entered in the books of the Excise^ 
and he was personally answerable for the duties -, and all con- 
tracts for malt, hops, &c. were made by him in his own name. 
The Plaintiff's name, with the words *' & Co.** was upon the 
drays, harness, &c. and the draymen received their orders 
entirely from him. The action is brought with the consent of 
the Committee. 

The question for the opinion of the Court is, whether the 
Plaintiff is entitled to recover. If the Court shall be of that 
opinion, the verdict is to stand, subject to a reference ; if not, 
a nonsuit is to be entered. 

Pollock, for the Plaintiff, made two points : 1st, That the 
formation and existence of this Company was not contrary to 
Stat. 6 Geo. I. cap. 18. sec. 18 -, because, in order to bring it 
within the scope of the statute, it must tend to the common 
grievance of great numbers of the subjects -, and the mere cir- 
cumstance of the shares being transferable is not enough to 
ihew that it did so tend 5 and upon this point he cited Rex v. 
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mbb (14 East, 406) and Pratt v. Hutchintm (15 East, 511), and 
distinguished jRex v. Dodd (9 East, 516), inasmuch as the pro- 
ject appeared by the prospectus to be mischievous. 2dly, Which 
was the only point argued contra, that the Plaintiff was the proper 
person to maintain this action. He said that if the two Brewers 
originally appointed had continued in their office, and, ceteris 
paribus, had been now the Plaintiffs, there could have been no 
doubt that they would have been entitled, because the Defendant, 
being an original subscriber, and party to the Deed under the 
provisions of which their appointment was made, and the property 
and right of action vested in them, would have been estopped 
from averring against his own deed that the property and right 
of action were not in them. Then, if the two might have sued, 
it follows that the Plaintiff may, because it appears that he was 
substituted by the consent of the whole body in place of the two ; 
for the Directors, who had a general superinttndance, recom- 
mended the substitution of the Plaintiff*, and that was adopted at 
a general meeting. Or, supposing the Plaintiff's appointment to 
be out of the case, still the Defendant would be liable, because 
this was a sale made by the Plaintiff" to the Defendant, and the 
Defendant has accepted the goods -, and therefore it shall not lie 
in his mouth to say that they were not the goods of the Plaintiff, 
especially where he does not shew that the Company claim them 
as their property, or that he will be answerable to any other per- 
son if the Plaintiff does not recovery on the contrary,, it is plain 
that, if he be not answerable to the Plaintiff, he is not answerable 
at all, because the Company cannot sue him 5 and though the 
Plaintiff may be accountable to them for the monies, that can 
make no difference to the Defendant. And in Lloyd v. Archhowl 
(2 Taunt. 324) and Mawman v. Gillet (2 Taunt. 325) it was 
determined that the ostensible person who contracts is the 
proper person to sue, although other persons may have a share 
in the concern. And there is good reason for holding the same 
in this case, for otherwise the Defendant will have the goods, 
and yet be liable to no one for the payment of them. 
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Scarlett^ contra, urged that it was no reason^ because the 
Plaintiff could not have any other action^ that therefore he should 
have this. And it is a decisive objection to this action, that, 
after the Deed has specified that two persons shall carry on the 
trade, &c. and have the right of action, the Plaintiff alone has 
been substituted for the two, without the consent and knowledge 
of the Defendant ; that being such an alteration in the constitu- 
tion of the Company as neither the Directors, nor the general 
meeting, without the consent of all the subscribers, had autho- 
rity to make. If it could be by any means short of the consent 
of the proprietors, it could only be by the Committee for 
making bye-laws, &c. And he was proceeding, but was stopped 
by the Court. 

Lord Ellbnborough, C. J. — It is not stated that the De- 
fendant had any notice of the appointment of one only, or that 
he purchased ale with the knowledge of any such alteration. 
As to the receipts given in the Plaintiff s name, they also had 
the words '* and Co.*' attached, which indicated that the concern 
was not with an individual only. I really do not feel how to 
get over this objection, however I may be disposed to make the 
party pay for what he has had. But here a change has been 
made in the constitution of this Company, which could not be 
inade without the consent of the whole body of the subscribers. 
It was such substituted alteration, in its constitution, as required 
the assent of all. It does not appear that the Defendant 
acquiesced, or even knew of the alteration at the time of the 
purchase. Therefore I am afraid on this point alone it is against 
the Plaintiff. 

Le Blanc, C. J. — ^It is impossible to assist the Plaintiff, 
unless the Court could see that this was a contract with him 
individually. 

Bayley, J. — ^It is stated that the subscribers appointed the 
Plaintiff. If by that had been meant all the subscribers, it 
might have made d difference* 
Judgment of nonsuit. 
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No. 15. 
Beaumont r. Meredith. 

(3Ve8.andB. 180.) 

The Bill, filed by some Members of a Society called 
'< The Benevclent Union Society/' stated its establishment in 
1797> for the relief of the Members in cases of sickness, and for 
other benevolent purposes ; that the fund, formed by the sub- 
scriptions of the Members for the benefit of the Society, in May 
1811 amounted to ^£1150 : :0 three per cent, stock, standing 
in the names of the Trustees 5 setting forth the Articles, limiting 
the Society to sixty-one Members ; among other regulations, 
declaring that the Society should never be dissolved so long as 
seven Members would support the same. The Bill alleging 
that the stock now belonging to the Society amounts to 
^1333 : 5 : O three per cents, standing in the names of the six 
Defendants, Members of the Society, and Trustees under the 
Articles, who had, in breach of the Articles, sold out part and 
proceeded to dissolve the Society, prayed an account and in-^ 
junction, and that the Defendants may be decreed to replace the 
stock. 

Five of the Defendants, by their Answer, stated that they had 
retained sums specified as their shares of ihe trust-funds, ac- 
cording to the division made on the dissolution of the Society^ 
All the other Members, except the Plaintiff, had received their 
shares, and the Plaintiff's shares were in Court. 

A motion, that the five Defendants may be ordered to pay 
into the Bank, in trust in the cause, the sums admitted by their 
Answer to be retained by them, having been refused by the 
Vice Chancellor, was repeated before the Lord Chancellor. 

Mr. Hart and Mr. Wakefield, in suppoi't of the motion. 

Mr. Philloiore for the Defendants. 
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The Lord Chancellor. — ^This Society can be considered in 
this Court only as a partnership^ and neither has nor can have a 
corporate character. The Bill is therefore to be considered merely 
as insisting that the partnership^ which is asserted to have existed, 
' shall be considered as continuing to exist -, and therefore that 
these sums are to be brought into Court j though, throughout the 
pleadings, this Society is treated as having much more of a cor- 
porate character than can belong to them. 

Of the only two cases I remember of this sort coming to a 
'hearing, the fate was this. Lord Thurlow, iri the one instance, 
(Buckley v. Cater, 17Ves. 15), and I in the other (Pearce v. 
Piper, 17 Ves. 1), discovered that the Society existed upon 
principles which, with reference to the amount of the number 
of subscribers and the nature of the subscriptions, made the 
whole a bubble ; and the only relief therefore that could be 
administered was, by dissolving the Society, and giving to each 
Member a proportion of the sums subscribed for purposes which, 
from the nature and object of the Society, could not possibly be 
answered. 

Among the provisions of these Articles is the material one, that 
the Society should never be dissolved, so long as seven Members 
would support the same. 

If the title of the PlaintifiP is clearly admitted, and a clear 
breach of trust is admitted, the Court will interfere on motion 
in the first instance ; but, for such interposition, the case must 
be clear ; and is it upon this Record clear that the Plaintiff must 
have a Decree at the hearing ? These Defendants are in the same 
situation as the othw forty-seven who have got their shares,—- 
whether properly or not depends upon the clause I have read j 
but, what is the result of that clause this Record does not say. 
A Trustee, as a Member of the Society, has as much right to with- 
draw from the Society as any one else j and to take his own pro- 
portion of the fund, if it can be distributed. It is said the circum- 
stance of being a Trustee may distinguish the case, and I agree it 
may. If the Articles provide that all the Members shall remain^ 
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and either positively or negatively that no Member seceding shall 
have a proportion of the fund, the effect may be that the Trustee 
shall restore the fund to be divided amongst the few Members 
remaining^ if that is the true construction of these Articles. 
The case, however, as it now appears, is not that -, but the case 
of Plainti£& suing on behalf of themselves and all the other 
Members ^ and the Plaintiffs, so suing, have no right to come 
against these Defendants without bringing in the other forty- 
seven.^ who must be brought here upon the same ground as these 
Defendants. Therefore, without more averment and admission, 
I cannot order these sums of money to be brought into Court. 



The Lord Chancellor refused to give costs : and observed 
that he did not allude to Friendly Societies in general ; but this 
objects of such Societies as these were of such a nature that no 
Court of Justice could execute. 
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No. 16. 

YORK ASSIZE, July 19, 1823. 

HiGGiNS V. Serjeant and Olliers. 

This was an action to recover from the European Assurance 
Company the sum of ^4000, being the amount of a Policy of 
Insurance effected on the life of the late R. Christie Burton, of 
Beverly, in the County of York, Esq. 

The issue was on the Defendants. 

Mr. J. Williams stated the case for the Defendants. He 
would not allow himself to entertain the injurious suspicion 
that this case would not be judged as ordinary cases, namely, 
by the evidence of facts. No other case of a description sup- 
posed to be similar to the present, when or where tried, should 
BOW operate to the disadvantage of that which it would be his 
duty to lay before them in evidence ; for new and distinct lights 
would be adduced before them, peculiarly belonging to the 
present case. The questions at issue, and which the Jury would 
have to decide on, were, first, whether in March, 1819, Mr. 
Robert Christie Burton had the gout ? That was general and 
easy of proof. The second was, whether Mr. Burton was sub- 
ject to the gout ? And the only remaining question was, whether 
Mr. Burton was before, and at that time, subject to fits } With- 
out further commentary, as an index to the case and clue to 
the Jury, he would shortly state some facts. Mr. Burton was 
universally admitted to be a man of robust frame. The Policy 
of Insurance was effected for ^4000, at the Ofiice of the 
European Society, in 1819, when that gentleman was 35 years 
old. In 1822, he died in Paris, and a declaration of his death 
was made by a medical gentleman who there attended him. In 
that declaration it was stated that Mr. Burton died of atrophy 
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and the gout. This was done, because, it being known that 
his life was insured, it would be necessary to verify the fact of 
his death, and the complaint which produced it. He would not 
condescend to say thp«t this was an apology for refusing to pay 
the amount of the Policy, because, by the laws of the Insurance 
Society, the gout was not insurable. In the latter part of his 
life, his embarrassments were such that he was obliged to with- 
draw himself from his usual exercise, and became addicted to 
every kind of excess. In order to prove the habits of Mr. Burton, 
it would be necessary that they should call persons who saw him 
in the various situations in which he had been placed -, and it was 
from the Surgeon of the King's Bench, from those who had been 
in habits of intimacy with him there^ that they should judge of his 
habits of living, rather than from the Moors of Richmond, in the 
County of York ; for these persons, though they called them- 
selves his old friends, knew nothing of him since he was seven- 
teen years old, and, therefore, must know as little of his 
constitution as the man who lived in Kamscbatka. It would be 
proved that he had all the ordinary appearances of a man 
afflicted with the gout, flannels and swelled joints. With respect 
to fits, he wished it to be remarked^ that Insurance Offices made 
a specific provision against the two diseases of gout and fits. 
Persons subject to these diseases were not insurable } and though 
in every^other case they avoided all medical distinctioa,. with 
regard to these two they specially provided. He would be able 
to produce proof, which would leave no doubt that Mr. Burton 
was subject to both these diseases. It was not by overvapouring 
declamation on one side or the other, but bv the correctness and 
authenticity of facts, that the present issue was to be decided. 

Harding was the first witness called. Knew Robert 

Christie Burton. I became acquainted with him in 1804^ at 
Coxheath camp. I was then Surgeon of the 3d West York 
Regiment. Mr. Burton was an Officer of the 3d Foot Guaitls. 
Have seen cases of gout, and suppose myself acquainted 
with that disease. Saw Mr. Burton ill of the gout at Co;dieath 
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oampj in the marquee of Captain Barlove, of the York 
Militia^ and Member of Parliament. Was attending Capt. Bar- 
low when Mr. Burton called in to see him. Came on a pony. 
Mr. Burton had a shoe on with the upper-leather pressed under 
the sole of his foot. While there^ Burton complained of a pain 
in his foot. Looked at his foot^ and found the foot and toe much 
swelled and very red. Having since that time had considerable 
experience^ I now have no doubt that it was the gout. Pre- 
scribed for him, ordered him some calomel, and to remain quiet* 
Saw him the next day, and inspected his foot again. Took upon 
himself to say, that Mr. Burton had the gout in 1814. 

Cross-examined by Mr. Scarlett. — Can*t say what Mr, 
Burton's age was that day. Mr. Burton was, I believe, in his 
19th year, and I was 21. A man that drinks, of dissipated habits, 
if subject to the gout at the age of 19, is likely to have fits sub- 
sequently, and to become a martyr. A person who at 19 has 
gout, must have a strong predisposition to it. The gout gene- 
rally shews itself at the later periods of life. It was the practice 
in 1804 to give calomel for the gout. The horse he rode was a 
small horse. Saw Mr. Burton at Doncaster, and at the time of 
the Beverly Election, in 1818. He looked then very well. He 
appeared to me a stout vigorous-made man, but did not look 
healthy in the face. Never heard that he had any fit at the 
Beverly Election. 

Re-examined. — ^Always considered Mr. Burton in a weak state 
of health from the first time I saw him.' In the end of 1818 
Mr. Burton had a large shoe upon his foot, and a stick in his 
hand. I asked him what was the matter ? and he said that hQ 
had a touch of the gout. 

Mathew Lister examined. — Knew Mr. Burton professionally, 
in the State-house of the King's Bench, in 1803. He coip- 
plained of lameness, and I examined him. I thought it was 
gout, from the apparent inflammation. This was on the great 
toe joint 5 it afterwards extended to the knee. I have laboured 
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under the gout, and have been a martyr to it for 40 years.— r 
I next attended Mr. Burton in 1813. His eyts were then in- 
flamed. He appeared in a state of great exhaustion from a fit, 
accompanied with a tendency to suffocation. I have seen a per- 
son in a fit. The state in which I saw Mr. Burton was such as 
would happen from a fit. I enquired if it was from a blow his 
eyes were inflamed; he said. No, it was from overstraining. 
As a medical man, I conceived that Mr. Burton laboured under a 
class of fits like epilepsy. Frequently attended him after, and 
he appeared to me to have the gout. In 1816 both his feet were 
attacked with it, in the Bench. 

Cross-examined by Mr. Scarlett. — Was in the Coldstream 
regiment in the Guards. Had leave of absence, and was arrested 
and thrown into prison. Never was arrested on a charge of 
stealing a watch. I was indicted by a well-known character, 
Andrew Thornton, for stealing a watch which was my own, and 
my father*s before me, and was honourably acquitted. He was 
afterwards transported, so that 1 got very well out of his 
clutches. It was two years before 1808 that he was in the Guards. 
Was committed to the King*s Bench for want of bail* Was tried 
and acquitted at Horsemonger-lane. In 1809 was indicted tor 
assaulting — Williams. The assault was for merely shutting 
the door. I am now in the Rules of the Bench. The charge of 
the watch was the only one ever brought against me. 

Richard Tomkins examined by Mr. Pollock. — Knew R. 
Burton. His brother married my eldest daughter, in 1814. 
They trjivelled from London to Doncaster. They went to Lin- 
coln. He was a few days ill at Doncaster. On his return he 
was afflicted with illness. I have had the gout for the last twenty-^ 
three years. Mr. Burton's illness was in the knees and side. He 
had no indisposition previous to this. In 1818, having occasion 
to call on him, I saw him very unwell. At that time he jappeared 
much impaired in health. On these occasions he complained of 
rheumatics. I saw his foot swelled, and it appeared to me to be 
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the gout. I told him so. He did not appear alarmed at it. 
J[lecollect seeing him in 1816^ in the King's Bench. He was 
then unwell. He said he had had a fit. 

Cross-examined by Mr. Scarlett. — I have gone by no other 
name than R. Tomkins. I never heard that I was called the 
Prince of Swindlers. Some years ago, I believe, I was called 
so in an examination by Counselj but am not aware for what 
reason. The occasion of Burton*s visit to Doncaster was to raise 
some naoncy, and I accompanied him. He had a wound in the 
side of his leg. I can't tell how it originated, but he had it 
sine* he was eighteen years old. It was a man of the name of 
Reynolds who then attended him. I was attending to the busi- 
ness of Messrs. Loyd and Co. in 1816 and 1817. Became ac- 
quainted with Mr. Burton in the King's Bench. Was in Cold 
Bath-fields in 1797. My daughter was in the prison at the tinie 
of her husband's death. It was when I was about to take the 
benefit of the Act that I was called the Prince of Swindlers. I 
failed for ^5000 or ^6000. 

Mrs. Tomkins is wife of last witness. — In 1816 went to the 
King's Bench, to see Mr. Burton. He was then in a dying state. 
He had had a fit. I asked if I could do anything for him ? he 
shook his head, and said nothing. I saw him often after this, 
and never saw him .in good health. I have seen the foot with 
the shoe cut. He had always a bad foot — was lame, and could 
never get off the chair without assistance. I saw him in 1 817> a 
few weeks before he went to France : when he came out of the 
chariot, he slid out. He was very lame. 

Cross-examined. — Am married thirty- two years. Have lived 
in various places. Mr. Burton was always lame from 1814. 
Both legs were bad. Have lived in West-place, within the Rules' 
of the Bench, for fifteen years. My son is a housekeeper there. 
I was applied to, to come here, by Mr.Spike. Mr. Spike has no 
office within the Rules. I have often seen him there at my own 
house. There were several wounds in both legs. 

Charlotte Loyd was wife of Mr. Burton's brother. — He was 

n3 
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younger tbaa Mr. Burton. Am now married to a Mr, Loyd. 
Became acquainted with Mr. Burton in 1813. I did not know 
Mr. R. Burton till the month of February 1816. I went, and 
found him in the Bench. He was in such an excessive state of 
debility that he was not able to speak. I put questions to him> 
and he made no answer. I did not see him again for a week- 
He was up then, but so weak as hardly to be able to cross the 
room. Mr. R. Burton had^ I believe^ the gout. In 1813^ I first 
saw him in that state at my father's. He then appeared to me 
to have the gout in the fore knuckle of the right hand. It was 
much swollen and inflamed. My former husband, Mr. N. 
Burton, had the gout at the age of twenty- three. He was 
about twenty-six when he died* Afterwards, in August 1816, 
I saw Mr. Burton in the Bench, and he appeared to me to have 
the gout in his foot. I judged it from the shoe being cut and 
his walking exceedingly lame. I did not see the foot. I recol- 
lect Mr. R. Burton being in my husband's house in 1817, and 
having a fit. There was none in the room but my husband and 
myself. Mr. R. Burton was sitting near the fire, and he fell from 
the chair by the side of the fender. My husband was ill in bed. 
I called for assistance, after removing his head from the fender. 
He was insensible and foaming in the mouth. He looked like 
a corpse. He was about twenty minutes in the room before I 
got assistance to remove him. It was twelve o*clock at night 
when this happened. Mr. Burton, while in prison, was addicted 
to excess of every description. He was not able to give answers 
to any questions for a week. 

Cross-examined. — ^My present husband is a citizen of London, 
living in Bow-lane, Cheapside. I have been married to my 
second husband between three and four years. My first husband 
died in prison* I was along with him during his illness. Was 
witness to several of the excesses of Mr. Burton. He drank 
to excess. He used not to eat large meat breakfasts. I believe 
he was fond of pugilism. Dr. Lewis was called in when he had 
t)ie fit* J donH know who attended him in the several fits of 
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the gout. Did not feel much interested for him. I did noi 
begin to take an interest in him till after I became his brother's 
wife. Can*t say particularly what medical man attended him. 
It was he who first introduced me to Mr. N. Burton. I will 
swear that I was not in R. Burton's apartments when my 
husband died ; he died in my arms. 

Henry Lee^ the pugilist, examined. — ^I became first acquainted 
with Mr. R. Burton about thirteen or fourteen years ago. He 
came to my house to dine and drink, in 1814 and 1815. I kept 
a house in that line. After dinner I used to assist him home. 
,1 saw him in 1815 first, with a gouty shoe. When he dined 
with me he used to say to me, '^ Do you cut up, my hands are 
bad with the gout.'' I know it was the gout 5 had it myself 
for fourteen years, for four months every year. I gave him a 
recipe for it. I have not the slightest doubt that he had the 
gout. In 1817 he was in the Fleet, and I happened to be with 
him. He was then very ill. I saw him the morning after he 
had the fit, and he told me of it. This was in 1817. He 
looked very ill. He said, *' Harry, I thought I should never 
see yon again." I told him to keep his heart up. He looked 
very pale. 

Cross-examined. — R. Burton was not a pupil of mine. He 
was very fond of sparring. He used often come to my house^ 
which is Hatfield-house, where Princess Olive now lives. He 
was not a good boxer ; he had no breath. He never sat down 
with Tomkins^ he sat with decent company and different 
characters at times. 

John Morley, Surgeon, at Doncaster, examined.— I knew 
Mr. R. Burton, in the autumn of 1818. I attended him at 
Doncaster, in consequence of illness. In the Septen^ber of that 
year Burton was in a lodging at Mr. Rennell's, at Doncaster. 
I was called to him about noon. He was in the bed, and Mr* 
Bolton and Mr. Reynolds, with another, were with him. He was 
in a fit of epilepsy ; had no coat on $ his neckcloth off. He 
was quite insensible. He was very pale> bis eyes were conHQi^ 
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•ive, and he had a spasmodic afifection of the muscles, and was 
frothing in the mouth. Mr. Burton never spoke till the next 
morning. 

Cross-examined. — Have not known the spasmodic affection of 
the muscles to be accompanied with fainting. Paleness in the 
face is not a symptom of epilepsy. 

In answer to a question from the Court. — Intoxication might 
have produced those convulsive motions. A long course of in- 
temperance would produce epilepsy. A single intoxication 
would not produce the symplnms he saw. Repeated intoxication 
would produce epilepsy. He had no doubt that Mr. Burton was 
in an epileptic (it when he saw him. 

William White examined. — ^Was servant to Mr. R. Burton ; 
was with him in North Key, in 1818, at Mr. Watkins's, the 
sign of the White Hart. He was then lame, and kept his bed 
two days. I saw his foot, and was employed to rub it. It grew 
worse, and then he could not bear to have it touched. I was 
with him at Market Weighton that summer, about a fortnight 
before we went to Doncaster. We stopped at the head inn, at 
Market Weighton. He had a very severe fit there. 1 went to 
call him up, to go to the Races 5 he complained he was very ill, 
and said he would not get up. I called him again in an hour, 
and he got up. I was dressing him, and he complained of his 
hand, crying '* Oh, my hand. Bill ! I shan't be able to go out 
to-day." He desired me to open the window, and, while I was 
opening it, he fell from the chair in a fit. I ran for assistance, 
and returned directly. His face was on the ground, and he was 
making, a rattling in his throat. He was turned over and was 
bleeding at the nose. At first he was very pale, and then he 
turned black in the face. His eyes were shot, and he foamed 
very much in the mouth. It was a quarter of an hour before he 
came to himself. I went with him to Doncaster afterwards, 
and he had a fit there. Recollect Dr. Morley being called in. 
I was dressing him when he fell down from the bed upon the 
ground. I ran for assistance, and when I returned, he was 
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lying outstretched upon the ground^ and appeared very black 
in the face. 

• Cross-examined. — I am not nineteen yet 3 was born in York. I 
now live with my father. I did not know a man of the name 
of Robinson^ who was transported. I knew a lad of that name^ 
with whom I was at school. Never played a game of cards with 
him ; sure of it, because I cannot play at cards. I knew a man 
named Bird, who was convicted of sheep- stealing 3 we were 
schoolfellows. There were four gentlemen at dinner with my 
master the day before the fit, and he uncorked about six bottles 
of ('hampagne for them^ besides plenty of Sherry and Port. My 
master was drunk as well as the rest of the company. I was 
not a witness last Assizes. I was summoned to Mr. Bayley*s, 
the Plaintiffs, side then. The chambermaid at the inn informed 
him that I saw my master in the fit. 

Anne Dalton examined. — In 1818 I was chambermaid at the 
inn at Market Weighton. I have been married about three 
years. Recollect Mr. Burton being there, and an alarm being 
given by his servant, the last witness. I went up, and he cried 
out my master is dying. I went into the room and saw him 
stretched on the floor. He was very pale, and they were throw- 
ing water in his face. He was then insensible. — This witness 
corroborated the testimony of the former one, in all its material 
points. 

John Lomas examined. — ^Am a coffee-house keeper, in the 
Westminster- road. Kept the White Horse, Fetter-lane. Knew 
Mr. Burton in 1817, not long before the Beverly Election, and 
remembers his dining at witness's house. Recollects on that 
occasion his falling off his chair. It might be three or four hours 
after dinner. I was in the room, and saw him fall. It appeared 
to be sudden. I got some water and helped him upon the chair. 
He was there some time, and was then put to bed. He was 
then still. He laid down till he was helped up. Might have 
been ten minutes in the chair before he was carried to bed. 

Cross-examined. — ^I was asked by Mr. Spike^ the attorney, if 
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I did not recollect that Mr. Burton was convulsed, and I said I 
knew nothing of the sort. He was several times with me about 
my evidence. Mr. Spike did not press me to say that Mr. 
Burton was convulsed. There were five at dinner, and they 
drank several bottles of wine. Mr. Burton was to have been 
the paymaster, but the bill has not been yet paid. Cannot say 
if Mr. Burton drank much wine on that occasion, but he often 
drank wine in the morning. He drank a good deal of wine, but 
I often saw him much drunker. 

By the Court .-^Cannot say whether he fell off the chair from 
a fit, drunkenness, or sleep ; all I know is, that he fell off the 
chair. 

Joseph Griffiths examined.— Am book-keeper at the White 
Horse, Fetter-lane. Recollect Mr. Burton*s falling from his 
chair, in a fit, in 1818. I was sitting about three chairs from 
him. I assisted in lifting him from the hearth-rug on his chair* 
A glass of water was brought and applied to the mouth of Mr. 
Burton. He was quite insensible. The glass was broken. He 
remained in that state from three to five minutes, and was then 
temoved into a bed-room. 

Cross-examined.— I was not drunk. I cannot say what kind 
of fit it was. I cannot swear that it was not a drunken fit, but 
he did not appear to me to be drunk. 

Mr. Spike, the Solicitor for the Defendants, examined. — ^He 
proved the certificate of the death of Mr. B. 

Cross-examined. — Was Agent to the European Life Insurance 
Company. This company had been established about four 
years. This insurance was one of the first. Took an active part 
in collecting evidence in this cause. I sent a copy of that evi- 
dence to four Offices. I was here last Assizes. All the Offices 
agreed to pay a share of my expenses. I applied to a Mr. 
Bennett to assist me in collecting the evidence. I applied to 
a Mr. Bryant to give me information. He gave me none that I 
know of. Mr. Hill gave me some information of the evidence 
against me. I subpoenaed Mr. Bryant to give evidence. 
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Re-examined. — ^I never sent a copy of the evidence produced 
to-day to the other Offices. I have a greater number of wit-- 
nesses ot this trial than on the former. 

By Mr. ScARLBTT. — ^There is a physician (Dr. Thompson) to 
our office. Don't know if he examined Mr. Burton; never 
enquired. 

By Mr. Williams. — ^My office is in £hn-court, Temple. I 
served my clerkship there, and have had an office in that court 
forty years. 

By Mr. Scarlett. — ^Never had an office in the Rules for the 
purpose of collecting information in this cause. 
This was the case of the Defendants. 

Mr. Scarlett then addressed the Jury for the Plaintiff. He 
said that it was not fair of Insurance Offices, after they had 
received premiums for several years, then to turn round and say, 
that the person on whose life the policy was effected was gout]^ 
and subject to fits. He asked them if justice did not require that 
it should be proved strictly, and beyond all doubt, that the in- 
dividual in question was subject both to the gout and fits at the 
time the insurance was effected ? Now, who proved for the De- 
fendants that Mr. Burton was in this state? Why was not the 
medical man at the Insurance Office called ? No ! unfortunately 
all their witnesses came from the Rules of the King's Bench. 
He did not quarrel with them for that, because it was sometimes 
the misfortune of very respectable persons to be thrown into the 
Bench ; but it did so happen that their testimony was liable to 
suspicion, which, under other circumstances, it would not be, 
because their situation was such as to place them more easily 
within the reach of temptation. A man of Mr. Burton's rank 
must have mixed with persons of high and unimpeachable 
character, and why was not one of them called ? Why were 
not any of those gentlemen who dined with him at Market 
Weighton called ? No, none were called but a quack doctor, a 
pugilist, a waiter, a servant, and some others from the Rules of 
the Beoch. The Learned Gentleman went on, in a speech of 
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considerable lengthi commenting upon the evidence of the De- 
fendants, and stating the character of that which he should 
adduce^ which he said was respectable beyond suspicion, and 
would leave no doubt on the minds ot the Jury that Mr. Burton 
was neither subject to the gout or fits. 

Dr. Arden examined. — Am a physician at Beverly ; knew Mr* 
Burton since he watf a boy at school -, his family lived about 
seven or eight miles from Beverly. I was in the habit of seeing 
him till within a few months of his death. I saw him in 1812> 
at the General Election. He came to assist one of the can- 
didates. It was a contested election^ and we had a great deal 
of fatigue. Mr. Burton was very active -, he and I used ^o go 
out every day. He was in particularly good health then — as 
much as any gentleman I know. We canvassed HnW, and he 
eame with me there^ and we dined together every day. He was 
as active a young man as possibly could be. I never knew him 
to have the gout, nor did I hear it till last Assizes. I saw him 
again when, in 1818, he was elected for Beverly. He came to 
Beverly in July 1818 5 he was then in very good health. I saw 
him every day for a fortnight. He came to see me because I had 
the gout myself. I observed no lameness. I saw him walk, 
and I observed no lameness. I saw him again in 1819, in 
London. There was a petition against the return of Mr. Burton, 
and I, as Returning Officer, was obliged to attend. He was then 
in good health, and there was no appearance of lameness. I 
saw him again in 1821, in the Isle of Man : he was there two 
months, and so was I. I saw him every day, and he appeared 
in good health : I observed no lameness. He complained of 
illness in the stomach, which proceeded from drinking too 
flreely. I never knew of his having any ailment which did not 
proceed from that cause — never heard till last Assizes that he was 
subject to fits. It was impossible that he could have had them 
in the Isle of Man vdthout my knowledge. 

Cross-examined. — ^I went to the Isle of Man to see my son, 
who veas just established there as a surgeon. 
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By the Court.— From the opportunities I had of seeing him 
since March 1819> I do not think he could have been subject to 
either the gout or fits. A person may be subject to fits in the 
early part of his life^ and have no symptoms of them in the 
latter end. 

Mr. Renshaw examined. — I reside at Richmond^ and became 
acquainted with Mr. Burton in 1801. He was a pupil in my 
family, and continued in it till 1803. He then went into the 
Guards. His health while with me was remarkably good 3 he 
was very fond of field exercises. I saw him frequently after he 
left rae^ also corresponded ^ith him. I saw him in August, in 
1818, at York ; he then looked faded, but the general state of 
his health appeared good. He walked with me every day while 
in town. I once held an insurance on his life for a debt due to 
me. I did not continue the insurance, thinking it would be 
throwing good money after bad, as he appeared a good life. I 
saw him again at my own house in March 18^21. He stayed 
that day with me till the close of the evening. He proposed to 
come to York that night, a distance of 44 miles. He then ap- 
peared in good health. He had no complaint of gout or fits. 
He said he had had the rheumatism. While he was in prison I 
did not see him. 

Cross-examined. — I saw him in 1813, and did not see him 
again till 1818. 

Mr. Walter Drew examined. — I am a surgeon and apothecary, 
residing in Gower-street, Bedford-square, London. Have been in 
the profession 24 years. Knew Mr. Burton, and attended him in 
1818. He complained of indigestion, and his stomach being in 
bad order. I administered medicines, and he got better. I 
attended him again in October of the same year. He then 
complained of sores in the legs. He had a violent erysipelas, 
which produced inflammation and sores on the legs. The sores 
were then healthy, and in a state of recovery. There was cer- 
tainly, at any time I saw him> no appearance of gout or any- 



188 

thing like a fit. If the functions of his constitation did not go 
on soundly* these sores would not have healed so soon. I am 
of opinion that the symptoms I heard described to-day are not 
symptoms of epilepsy; I should think them symptoms of 
syncope or fainting fit. 

Cross-examined. — ^I have seen instances of firothing in the 
mouth in fainting fits* in cases of bleeding. The specific diffe- 
rence between a convulsive and an epileptic fit is* that in 
epilepsy* the recurrence of the fit is frequent and long continued, 
with a fiush countenance* while in convulsion* the fit is soon 
over* and does not immediately return. I don't consider con- 
vulsive fits accompanied with syncope to be a constitutional 
disease* or that it has a tendency to shorten life. I would say a 
man was subject to fits* when they were produced by a diseased 
organ. I would not say a man was subject to fits* when they 
arose from accident. There was nothing which I heard to-day> 
which would induce me to think that the fits of Mr. Burton 
arose from organic disease. 

By Mr. Pollock. — "So doubt irregular living would produce 
an organic disease of the stomach. 

Dr. Southeron examined. — I am a physician in London. I 
knew the late Mr. Burton since 1818. He always appeared to 
me to be in a healthy state. In 1815 1 was called on to examine 
and certify his health at the Albion Office. I then thought him 
of a sound vigorous constitution. I had no reason to believe 
that he was subject to the gout or fits. I saw him in June 1818, 
and dined in company veith him. His health was then exceed- 
ingly good. — ^This witness concurred with the last^ both as to 
the cause and nature of fits. 

Mr. Samuel Young* a solicitor in London* knew Mr. Burton 
since 1805. Frequently saw him — he was a healthy man* and 
never knew him to have the gout or fits. He had not at all the 
appearance of an emaciated man. 

William Rhodes* a tenant of Mr. Burton^ knew him fifteen 
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years, and never knew him to have the gout or epilepsy. Knew 
him particularly in 1818, 1819> and 1820, to have come down 
to the country and engaged in field sports. 
t Elizabeth Rhodes, the wife of the last witness, corroborated 
the evidence given by him. 

Mr. Elliott, of the Audit Office, Somerset House, knew Mr. 
Burton, in the Bench, in 1815. His general health was good, 
and he was affected with neither gout nor fits. 

M. Baines, valet of Mr. Burton, left him in 1813, and had 
been with him seven years. Never knew him to have any gout 
or epilepsy. He was one of the stoutest men in England. 

R. Graves, the gamekeeper of Mr. Burton, corroborated the 
evidence of Rhodes as to Mr. Burton*8 enjoying field-sports, in 
1818, 1819, and 1820. In the last year Mr. Burton was ill for 
a few days, and I saw him rubbing his hand, sa]|[ing that he had 
a d — d rheumatic pain. Mr. Burton, hearing that a bailiff was 
near, ran faster than witness, and jumped over a ditch four 
feet high. 

Mr. Betty, surgeon. — ^Mr. Burton was injured by a fall from 
a horse in 1819, but he recovered rapidly like a healthy man* 
In his opinion, Mr. Burton had neither the gout nor epilepsy. 

John Browne attended Mr. Burton in the Bench as servant, 
and never knew him to have the gout or epilepsy. 

The officers of the Fleet and Bench said they knew Mr. Bur- 
ton in the respective prisons, and never knew him to have the 
gout or epilepsy. 

Hon. Martin Hawke knew Mr. Burton since 1804, and never 
knew him to have the gout or epilepsy. 

Captain Acklow. — ^I am a Magistrate of the East Riding ; was. 
at school with Mr. Burton, and an intiniacy continued between 
us up to a certain period. Saw him in 1818, and within five 
weeks of his death. Never heard of his having any constitu- 
tional disease. I have often walked witl;^ him, and shot with 
him. Walked with him in 1818, to try some dogs. Latterly, 
when he was afraid of bailiffs, he did not look well. Never 
heard that he was afflicted with gout and fits. 
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Cross-examined. — I have been in England since 1804. 

By the Court.— Had he been subject to the gout or fits, I 
must have known it. 

Dr. Buxton examined. — I have resided at Buxton fifty years. 
It is much frequented by gouty people. Mr. Burton came to 
Buxton in 1818 j drank the waters with good e£fect. Never 
could discover the least appearance of the gout in him. 
Had he been subject to the gout, bathing and drinking the 
Mraters must have been injurious. As a medical man, I saw 
no disposition to gout and epilepsy in Mr. Burton. I saw him 
after, and my opinion was, that he had not the least appearance 
of being subject to gout or epilepsy. He was a strong vigo- 
rous man. 

Cross-examined. — It is not unusual with those who had the 
gout to go to Buxton. 

Dr. Alderson, physician at Hull. — Has experience more with 
epilepsy than the gout. He has heard the testimony, and thinks 
it does not apply to epilepsy. 

Mr. Crouch, a surgeon at Hastings, in Sussex, remembers 
that Mr. Burton put into Hastings, in a Dover packet, in 1822. 
It was in the montli of January, and very bad weather. Under- 
stood that the cause of his illness was being obliged to leave the 
packet in very inclement weather. When he left, for Dover, in 
a postchaise, he was much better. 

Mr. Williams replied in a speech of considerable length. 

His Lordship summed up, and the Jury returned a verdict, 
for the Plaintiff— Damages, £40O0. 

This case excited great interest in the County of York, in 
consequence of the great respectability of the late Mr. Burton in 
the county, and the large amount of property depending upon 
the verdict, insurances having been effected in other Offices on 
the life of Mr. Burton, all of which must follow the fate of this 
case. The trial lasted from nine in the morning till ten at night. 

At the last Assize a Policy on the same life was disputed by^ 
the Rock Life Office. In that cause there was also a verdict for 
the Plaintiff. 
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No. 17. 

LIMERICK ASSIZE, July 30, 1823. 

James Blackwell and Margaret Tuohy were indicted for in- 
tending to defraud the West of England Life Insurance Company, 
by conspiring with one Joseph Tuohy, to induce the said Com- 
pany to grant an Assurance for ^300 on the life of Ellen 
Slattery, by representing her to be a person in good health, and 
causing Margaret Tuohy to personate the said Ellen Slattery, 
who was then in a bad state of health. 

John Piercy examined, — Was Agent to the West of England 
Insurance Company, from 1819, for Limerick. Mr. Lewis, the 
Secretary, resided at Exeter, in England. Joseph Tuohy made 
application, in January last, to insure the life of his sister-in- 
law, Ellen Slattery. Witness desired his son to prepare the usual 
documents. Tuohy went into the inner office with witnesses son> 
and witness left the office on other business. 

Cross-examined. — Had known Blackwell some time, and had 
the highest opinion of him. Was astonished to hear of his being 
concerned in this transaction. 

William Piercy, son to the last witness examined. — ^Was 
Agent with his father. Joseph Tuohy came to the office to 
get the life of Ellen Slattery insured; Tuohy signed the usual 
declaration. Witness asked him for the name of the physician 
most intimate with Slattery*s family ? and he said Dr. Carey, 
who was then in prison. Witness went to the gaol, to see Dr. 
Carey, and get a certificate from him. Ellen Slattery did not 
appear. Tuohy said she would not appear at the office — that she 
was a good life, only 22 years of age, and that witness could 
see her any day he wished, either at her father*s house or at his' 
(Tuohy*s) lodgings. Went to Tuohy's lodgings oh the 20th of 
January, and saw him there— a person was introduced by Tuohy 
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as Miss Slattery, who was to be insured — never saw her before. 
Witness identified Mrs. Tuohy, one of the traversers^ as the 
person who was introduced to him as Miss Slattery — heard her 
say in April that she was Mrs. Tuohy. Went to gaol in conse- 
quence of what Tuohy said^ and saw BlackwdU who told him 
where Dr. Carey's room was. Tuohy came into it about three 
minutes before witness left it. Recognized Mrs. Tuohy in the 
street afterwards^ and heard that Ellen Slattery was dead at that 
time. Went to Tuohy*s lodgings^ to make enquiries, in April. 
Went with Dr. Carey to Michael Slattery*s> to see her> and asked 
for Mrs. Tuohy — ^was told she was not within — saw Mrs. Tuohy 
in the hall, coming from the back of the house. Dr. Carey 
asked her if Mr. Tuohy was at home, and she answered that he 
was not ', Dr. Carey then asked her if she was Mrs. Tuohy, and 
she said she was. A policy of insurance was efifected for sSSOO. 

Joseph K. Carey, examined. — Remembered BlackwelVs appli- 
cation to him on the part of Tuohy. Blackwell said that Tuohy 
wanted a certificate to get his sister-in-law, Ellen Slattery, in- 
sured. Witness told him, he must see Miss Slattery, as he could 
not give a certificate unless he saw her. Blackwell said Tuohy*8 
sister-in-law was a strong healthy girl, who wanted nothing but 
a husband. Blackwell introduced Mrs. Tuohy as Miss Slattery. 
Witness addressed her as Miss Slattery, and she answered him 
accordingly. Tuohy was not present during the interview— did 
not then know him. Blackwell introduced Tuohy to witness 
two or three days after j saw Mrs. Tuohy in her father's house 
afterwards : she came from the back of the house into the hall ) 
asked her if she was not Mrs. Tuohy — she said yes ; inquired for 
her husband — she said he was not at home. Witness and Mr. 
Fiercy then retired. 

Cross-examined. — Witness admitted he was in prison in Ja« 
nuary — ^gotout under the Insolvent Act — ^got out of prison four 
times within a year and a half. Never wrote to the Insurance 
Company except on business. Recollected oneFrewen, who died. 
Knew Mr. Warde in the Irish Town— one Qeoi^e Frewen took 
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him there to see Mr. Thomas Frewen — ^he (Frewen) was then iir 
good health— could not say how soon after he died — ^heard he 
died fourteen days after witness gave the certificate. Received 
fees for signing certificates— got nothing in Slattcry*s case — ^got 
a pound or a guinea in Frewen*s case^ from Geoige Frewen—- 
signed hundreds of certificates for insurances. Did not know 
Tuohy at firsts nor before Blackwell told him he wanted a cer- 
tificate, nor for three or four days after — never saw him in his 
room in the gaol to know him until then. Piercy did see witness 
before Blackwell had seen him. Did not recollect desiring Tuohy 
to sue for the insurance money— never desired him. Never was 
charged by any Agents of having fraudulently given certificates — 
would punish any person that would charge him with it. Was 
deceived in Frewen*s case — used every effort to counteract it. 
Did not know Tuohy was married to Slattery^s daughter until 
Informed of it by Blackwell. 

FOR THE DEFENCE. 

Sheriff Watson examined. — ^Knew Dr. Carey. Saw Tuohy 
and Carey in company together^ in gao!^ before last Christmas. 
*' If he (witness) were on a jury, he would not believe what the 
Doctor would swear." Most of the present Jury knew his cha- 
racter as well as witness does. Would not do him any injury^ 
nor would he take trouble to do him a service. 

James Clelland examined. — ^Witness had the good luck to be 
acquainted with Dr. Carey. Had some differences with him. 
From his knowledge of his general character would not believe 
him on his oath. 

Verdict. — James Blackwell guilty. Sentence^ three months 
imprisonment and a fine of 5^10, 
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No. 18. 
Ex parte Guthrie in the matter cf Savery. 

(1 Glyn & J. 245.) 

This Commission, dated the 10th of Jime 1820^ issaed on the 
petition of Samuel Bignold, the Secretary of the Norwich Union 
Society for Insurance against Loss by Fire> upon a debt due to 
that Society, by Savery, who was one of its Agents. 

In the Afi&davit on striking the docket^ Samuel Bignold was 
described as Secretary of the said Society, and Savery was stated 
to be indebted to the Society in the Sum of £lQO and upwards, 
for premiums received by him to the use of the Society. In the 
Bond, Samuel Bignold was described as such Secretary ^ and 
the condition was to prove that Savery stood indebted to the 
Society, &c. 

In the Petition for the CommissioQ, it was stated that Savery 
bad become indebted to Samuel Bignold in the sum of ^100 and 
upwards. In the Commission, Samuel Bignold was mentioBedas a 
creditorof the bankrupt; and neither in the Petitioft nor in the 
Commission was he described as Secretary to the said Society. 

This Petition was by one of the Assignees (his. co-asaigBee 
being the London Secretary of the said Society as well as of the 
Norwich Union Society for Insurances of Lives and Survivor- 
ships), and stated the circumstances aforesaid, and that the Bank- 
nipt had paid divers sums of money to the said Norwich Unioii 
Society for Insurance on Lives and Survivorships, either after or 
in contemplation of an act of bonkruptey; that the Fetitioneri 
under the direction of the Court, had brought an action against 
two of the Directors of said Norwich Union Life Society, who 
were likewise Directors of the said Fire Society, for the recovery 
of part of such monies 3 and that upon the trial of the said 



195 

action the Plaintiff was ho^-suited, on the ground that the proof 
of a debt of s^lOO and upwards from Savery to the said Norwidi 
Union Fire Society did not sustain the Commission -, and prayed 
that the (Jommissicm and Petitiod might be amended, by stating 
the debt of ^100 and upwards to be due from Savery to the said 
Fire-Society ; or that a new Commission might issue, dated on 
the 10th of June 1820; or that the isaid two Directors, the 
Defendants in the said action, might be restrained from availing 
themselves of the said objection at law. 

Mr. Shadwell and Mr. Montague, for the Petition, sub- 
mitted that the mis-description, being in the Petition and 
Commission only, and not arising therefore from the neglect of 
the party, but from the error of the officer, was not within those 
cases where the Court had refused, after the opening, to correct 
errors in the Commission arising from the act of the party. 

Mr. Hart, for the Petitioning Creditor, did not oppose the 
Petition. 

Mr. BicKERSTETH, for the other Assignee, said that his Client 
was advised, that if the amendment was made as prayed, the 
Commission could not be supported 3 as Samuel Bignold was 
not, as Secretary, authorized to take out a Commission, by 
virtue of the powers given by the Act of Parliament enabling 
the Society to bring actions in the name of the Secretary* 

The Lord Chancellor. — In the late Acts relative to Insurance 
Societies, the Legislature has been careful to provide that 
execution, upon a judgment against the nominal Defendant, may 
be taken out against any Member of the Society, and that the 
names of the Members should be enrolled ; but the provision, 
as to enrolment, was impracticable in respect of this Society, 
in which all the Insurers are Members. Looking at the Section 
of the Act in which the power to bring actions in the name of 
the Secretary is connected with the words Plaintiff or Plaintiffs, 
it might seem difficult to extend it to the taking out a Com- 
mission of Bankruptcy -, but I wish that case to remain open at 
law, unprejudiced by my acceding to the prayer for amendment. 

o2 
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I think that the Petition and Commission may be amended in 
this case, where there is the Affidavit to amend by, and the 
necessity of the amendment is created by the act of the Officer. 
The Petition and Commission ordered to be amended, and 
made conformable to the docket-papers ; after such amendment, 
the Commission again to pass the Great Seal, and the costs of 
this application to be paid out of the estate. 
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68. MmUka Macer, Kb. 2, ad legem vicesimam 

liereditaHum. 

Computationi in all mentis faciendae hanc formatn esse Ulpia-* 
nus scribitj ut li primd atate usque ad annum vicesimum quan- 
titas alimentorum triginta annorum computetur^ ejusque quan- 
titatis Falcidia prasstetur : ab annis verb viginti usque ad annum 
vicesimumquintum annorum viginti octo: ab annis viginti" 
quinque usque ad anhos triginta^ annorum viginti quinque : ab 
annis triginta usque ad annos trigintaquinque annorum viginti 
duo: ab annis trigintaquinque usque ad annos quadraginta 
annorum viginti: ab annis quadraginta usque ad annos quin- 
quaginta tot annorum computatio fit quot setati ejus ad annum 
sexagesimum deerit, remisso uno anno : ab anno verb quinqua- 
gesimo usque ad annum quinquagesimumquintum annorum 
novem : ab annis quinquagintaquinque usque ad annum sexa- 
gesimum annorum septem : ab annis sexaginta, cujuscunque 
setatis sit^ annorum quinque 3 eoque nos jure uti Ulpianus ait^ et 
circk computationem ususfructus faciendam. Solitum est tamen 
d prima atate usque ad annum trigesimum computationem an- 
norum triginta fieri : ab annis verb triginta tot annorum com- 
putationem inire> quot ad annum sexagesimum deesse videntur; 
nunquam ergo amplius quam triginta annorum computatio 
initur.f Sic denique^ et si Reipublicse ususfructus legetur^ sive 
simpliciter^ sive ad ludos^ triginta annorum computatio fit. § 1. 
Si quis ex heredibus rem propriam esse contendat^ deinde heredi- 
tarium esse convincatur : quidem putant ejus quoque Falcidiam 
non posse retineri ; quia nihil intersit> subtraxerit an heredita- 
riam esse negavcrit. Quod Ulpianus recte improbat.— ^(Fuie 
Justin, Pandect, lib, 35, tit, ^, ad Legem Falcidiam.) 
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Ordinary Rates ^ fV»n»um for Insurance in Ae Bombay I^ 

Assurance Company, inslUtUed lat May, 1823. 
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ECONOMIC LIFE ASSURANCE SOCIETY, 

No. 34, BRIDGE STREET, BLACKFRIARS, LONDON. 



DIRECTORS. 

Sir JAMES MACKINTOSH, M.P. Chairman. 
ROBERT CHALONER, Esq. M. P. Deputy Chairman, 
LANCELOT BAUGH ALLEN, Esq. THOMAS FRANKLAND LEWIS, Eiq. M. P, 



8TBPHEN NIGOLSON BARBER, Esq. 
THOMAS FENN, Esq. 
CAPTAIN GEORGE HARRIS, R.N. C.B. 
FRANCIS KEMBLE, Esq. 



EBENEZER FULLER MAITLAND, Btq. 
THOMAS MEUX. Esq. 
HENRY FREDERIC STEPHENSON, Esq. 
GODFREY WENTWORTH WENTWORTH. Eiq. 

GEORGE FARREN, Esq. Resident Director, 

PAyiictoit-JOHN MASON GOOD, M.D. F.R.S. Guildford Street. 

^iMT^eoif— BENJAMIN TRAVERS, Esq. F. R. S. No. 8, New Broad Street. 



^t^muqti^ trftimit^elv! ttlonqinq to t1^i0 Iii0tUiittoit. 

A TBMPORARY PRECAUTIONARY CAPITAL of jtf200.000, which will be paid off a* SOM M aft 

nieqnate sarplos capital shall have been accamulated from the premiams ; It being a dlstingaishtng ftatftM of 
HUm Association, that the Shareholders are not permitted to remain a permanent chaise on the Sodety. 

A present Thbe£-Foortrs of the savings and profits divided among the insured for the whole perM ^f 
Vte, by additions to their policies, and interest on sach additions deducted from their premiums, 

A PERMANENT SURPLUS CAPITAL of j02OO,OOO for thescoorlty of the insured, accumulated from the 
profits on policies for limited terms. 

The subscribed precautionary capital, the permanent surplus capital, and all premiums ud property, 
invested in the names of the Trustees, who sign every policy, in order to give Che insured AN IMMEDIATB 
BEMEDY AGAINST THE FUND ITSELF. 

When the permanent capital shall be increased to j&2(}0,000, and the Shareholders are paid off* THE 
ENTIRE PROFITS DIVIDED AMONGST THE INSURED. 

To prevent loss to the insured from inability to continue the payment of their premlmns, the Sodety 
CONTRACT to purchase policies at their trub value, the scale of which will be indorsed on every policy at 
the time it Is granted. And the Society also ENGAGE to advance money on security of the policy, to tht 
•itent of two-thirds of its value, to enable the insured to cootinue their premiums without inconvenience. 

In case of bankruptcy, the Society are not bound to purchase the policy, but, in the event of Its being given 
up to the bankrupt by the assignees, the Directors have power to apply in reduction of future premiums tht 
aecumolstions of savings and profits which would otherwise be payable In addition to the sum insured. 

Directors not at liberty to litioatb or disputb any claim, but all differences submitted to general 
meetlngM of the insnred. 

In addition to the foregoing advantages, which distinguish this Institution from all others* and makt 
the benefits of insnrance nocesiiMe to all dasaet of penons» the insnred may, by one payment, oc b^ eA«itSasQ5a% 
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